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A MESSAGE FROM THE PRESIDENT OF THE U.S. NAVAL 
WAR COLLEGE 





Judicious and effective use of United States Navy sea power demands that our naval decision- 
makers at all levels be versed in international law. In response to this exigency which is ever 
increasing in complexity, the Navy has two long-established institutions that have a continuing 
role in the field. 


The Naval War College, established in 1884, provides education and training in international 
law as it relates to the preparation of resident student officers for higher command and staff 
responsibilities. In 1894, acting to accommodate the need to provide all United States Naval 
Officers with the opportunity to further their knowledge of international law, the Naval War 
College inaugurated the “Blue Book” program through which pertinent educational and infor- 
mational material in the field, uniquely available to the College, is published. In later years, 
extension-type courses have been offered to non-resident officers. 


The Office of the Judge Advocate General, authorized by Act of Congress in 1880, provides 
detailed guidance in matters of international law for those with command responsibilities, and to 
other components of the naval esablishment. 


Two widely publicized incidents point up clearly the role of the Navy in international law. 
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Last January, on a nationwide television newscast, an officer on the staff of the Chief of Naval | 


Operations gave a briefing concerning the rebel seizure of the SS. SANTA MARIA and the part 
being played by the United States Navy in this incident. At almost the same time, Rear Admiral 
Allen Smith, Jr., USN, Commander Caribbean Sea Frontier, was ordered to play a key role in 
the affair. Admiral Smith is not an international law specialist; he is a regular line officer who, 
in the normal course of his duty, was required by higher authority to involve himself deeply and 
accurately in the complexities of international affairs. 


During this same period, Rear Admiral William C. Mott, USN, the Judge Advocate General, 
was apprising the Chief of Naval Operations and the Secretary of the Navy of the international 
legal implications of mutiny, insurgency, piracy and other legal questions which might arise out 
of this tortious act on the high seas. To coordinate legal developments, the Office of the Judge 
Advocate General was in liaison with the Office of the Legal Adviser in the Department of State; 
the Attorney General; the Office of the General Counsel of the Department of Defense; and the 
Deputy Chief of Naval Operations for Plans and Policy. 


; On another occasion in 1959, the young Commanding Officer of a United States Navy radar 
picket escort was given the mission of intercepting, boarding and inspecting a USSR trawler to 
determine the extent, if any, of its involvement in Atlantic cable cutting activities. The Com- 
manding Officer of the ship accomplished his mission with dispatch, but on the way to the inter- 
ception point he must have given a great deal of thought and study to the international law 
problems which his mission encompassed. An essential ingredient to the successful accomplish- 
ment of his task was a working understanding of legal principles at stake. 


Meanwhile, another part of the Navy’s team was in action. In the Office of the Chief of 
Naval Operations, with the Judge Advocate General and his staff assisting, a policy directive from 
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om highest governmental authority was being formulated into operational instruction to the naval 
vho, | forces. A short time later the Judge Advocate General was called upon to assist in preparing the 
and | language of a note informing the Soviet government that the radar picket’s actions were in 
| accordance with international law. 





ral, ' These two incidents form but a minor fraction of the number of occasions when our naval 
nal | commanding officers must have had to understand international law and its specific applications. 
out © Further, as given emphasis by the USSR trawler incident, these occasions often happen at sea, 
ge where, despite modern communications techniques, the commander concerned is generally remote 
ate ; ' from sources of detailed legal guidance. He must be prepared to determine the best course of 
the | action under the circumstances and to implement properly his decision. It is for reasons such as 
| these, and because of the serious international difficulties which violations of international law 
idar | Might entail, that the Naval War College has always included the study of international law in 
to tts curriculum. 
‘om- © The Judge Advocate General and his staff have been closely involved in the many facets of 
iter- | our international law activities here at the Naval War College. The traditional relationship 
law | between these two in matters of international law has been responsive to the Navy’s requirements 
lish- . for education, training and expertise in this acutely important field. 


: Working together the Navy team contributes to the posture of peace and security, under law, 
f of | for this nation and the world. To the continuance and further growth of this relationship and its 
rom purposes, this JAG JOURNAL symposium is dedicated. 
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THE ANNUAL NAVAL WAR COLLEGE 


INTERNATIONAL LAW STUDY 





HE UNITED STATES Naval War College 

was established in Newport, R.I., in 1884 
with Commodore S. B. Luce, U.S. Navy, as its 
first President. It is, today, one of the five 
highest military educational institutions in the 
United States and is, by far, the oldest war 
college in the country. Over the years, the 
Naval War College has become a place of orig- 
inal research on all questions relating to war, 
to statesmanship relating to war, and to the 
prevention of war. In the three quarters of a 
century since the Naval War College was 
founded, the study of international law has 
always occupied a prominent place in the cur- 
riculum. The study of questions of maritime 
international law, particularly in the matter 
of insurgency and the respective rights and 
duties of neutrals and beligerents, has been 
accorded even greater importance. 

Throughout the years, the conclusions derived 
from open discussions of questions of interna- 
tional law have been intended primarily for 
guidance of Naval Officers. Nonetheless, the 
Naval War College has taken an active interest 
in the formulation and codification of interna- 
tional law. For example, through the efforts 
of Captain C. H. Stockton, U.S. Navy, then 
President of the Naval War College, a Code of 
Naval Warfare was promulgated in 1900. The 
Code was prepared under the direction of the 
Secretary of the Navy, approved by the Presi- 
dent of the United States, and published. For- 
eign sources quickly expressed opinions. The 
London Times, on 5 April 1901, reported that 
the Code contained a great deal of matter that 
must surely affect the policy of other nations. 
Other foreign sources, both private and official, 
made it obvious that the remarks in the London 
Times represented, in essence, a consensus of 
opinion in the capitals of the world’s leading na- 
tions. It was clear that the Code contained 
provisions upon which there was no current 
international agreement—provisions which, in 
the minds of many statesmen, should be studied 
and evaluated at the international rather than 
the national level. Because of this world re- 
action and the fact that the Code, when orig- 
inally drawn, was intended for presentation 
to other countries as an international project, 
the Naval War College, in 1903, recommended 
that the Code be withdrawn. With the ap- 
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proval of the President of the United States, 
the Secretary of the Navy revoked the Code on 
4 February 1904 in order that United States 
delegates to any future Hague conferences on 
this subject might be unrestrained. Upon rev- 
ocation, the Code became the basis of instruc- 
tions to the United States’ delegation to The 
Hague Conference of 1907. Thus it was, near 
the turn of the century, that the United States 
Naval War College became a leader in the en- 
deavor to formulate objective opinion on topics 
relating to the law of maritime warfare. 

THE NAVAL WAR COLLEGE “Blue 
Book” series is another example of leadership 
in the formulation of international law. This 
series, the first volume of which appeared in 
1901, was established to provide a medium for 
dissemination to Naval Officers of pertinent edu- 
cational and informational material in the 
acutely important field of international law. 
Fifty-one volumes of this series have now been 
published ; two others are in the process of pub- 
lication. Throughout the years, this series 
has grown in importance and has achieved wide 
recognition as a source of authoritative refer- 
ence material; it is used extensively by naval 
decision makers at all levels and has a wide 
circulation among _ international lawyers, 
courts, educational institutions, and law librar- 
ies. The Naval War College is now embarked 
on a program designed to re-vitalize this series 
and to put succeeding volumes in a form more 
readily adaptable to the needs of the various 
users. This project will be the subject of a 
future article in the JAG JOURNAL. 

Today at the Naval War College, the annual 
International Law Study includes various read- 
ings from a carefully selected bibliography, 
lectures by distinguished visitors, and seminars 
or group discussions. The objectives of the 
Study, from its inception to the present, have 
been to anticipate the maritime legal situations 
that may arise; to obtain the fullest information 
as to the proper course of action in accordance 
with opinion and known precedent; and to de- 
termine the acceptability and feasibility of a 
given course of action by evaluating the inter- 
actions of pertinent legal and military consider- 
ations. In the seminars, each of which is pre- 
sided over by a visiting international law con- 
sultant, students present their solutions to 
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hypothetical problems and case situations— 
problems and situations such as might realisti- 
cally be faced by a Naval Officer in peace or war. 
The knowledge thus acquired during the formal 
study is later applied, and even extended, dur- 
ing the academic year by student discussion and 
consideration of the possible legal aspects of ac- 
tions inherent in their solutions to various stra- 
tegic operations problems—operations prob- 
lems which, traditionally, include at least one 
international law problem. This educational 
technique permits consideration of the impact 
of a moral concept on military operations and 
thus serves to develop within the student a 
proper regard for the increasingly important 
consideration of international politics and inter- 
national law in military operations—a consid- 
eration which is essential to a well-rounded, 
knowledgeable leader. The student thus sees 
clearly and unmistakably that international 


law—that body of arbitrary limitations upon 
the exercise of force in war which civilized 
peoples have mutually accepted—has a modify- 
ing effect on the solution to every strategical 
problem. 

To afford non-resident naval officers an op- 
portunity to gain an understanding of basic 
principles of international law, the Naval War 
College instituted an extension course in this 
subjectin 1924. This course develops an appre- 
ciation of those principles of international law 
which relate to the organization of the world 
community and to the relations between nations; 
it is limited to those aspects of the field which 
are of direct concern to the military officer. 
Under continual revision in an effort to reflect 
new knowledge and current conditions, this 
extension course extends to the non-resident 
officer, to the maximum degree possible, an op- 
portunity to advance his professional training 
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From left to right: FRONT ROW: Prof. O. J. Lissitzyn, Columbia University; RADM E. E. Colestock, USN, Chief of Staff, U.S. Naval War 
College; VADM B. L. Austin, USN, President, Naval War College; CAPT F. E. Hayler, USN, Head, Command and Staff Dept., Naval War 
College; Mr. Benjamin Forman, Assistant General Counsel, Department of Defense. SECOND ROW: Mr. Dennis O’Connor, Research Asso- 
ciate, Yale University; Prof. William T. Burke, Yale University; Col. John F. Hannigan, USAF, Office of the Air Force JAG; LCol. Marvin 
G. Krieger, USA, The JAG’s School, U.S. Army; Capt. Wilfred A. Hearn, USN, Commanding Officer, Naval Justice School. THIRD ROW: 
Prof. M. H. Cardozo, Cornell University; Dr. Ferenc A. Vali, Center for International Affairs, Harvard University; Prof. G. B. Baldwin, 
University of Wisconsin; Prof. Louis B. Sohn, Harvard University; Major Donald L. Shaneyfelt, Office of the Army JAG; Prof. R. R. Baxter, 
Harvard University (LCOL, JAGC, USAR). FOURTH ROW: Mr. Monroe Leigh, attorney-at-law; CDR B. Amman, USN, Staff, Naval War 
College; Prof. Quincy Wright, University of Virginia; Major Joseph B. Kelly, USA, Tke JAG’s School, U.S. Army; Prof. Wesley L. Gould, 
Purdue University; LCdr. A. J. Thompson, USN, Staff, Naval War College. FIFTH ROW: CDR M. C. Hydinger, USN, Staff, Naval War 
College; CDR C. R. Davis, USN, Staff, Naval War College; Prof. W. T. Mallison, Jr., Chair of International Law—U.S. Naval War College 
(George Washington University); CDR P. J. Rush, USN, Staff, Naval War College. Absent from photograph: Mr. John H. Pender, Depart- 
ment State; Hon. Robert Dechert, attorney-at-law; RADM W. C. Mott, USN, Judge Advocate General of the Navy, who delivered the opening 
address of the International Law Study. 





in the vital field of international law. A com- affairs. The problems of security in the nuclear 











plementary course, International Relations, was 
established in 1957, thus affording the non- 
resident student an opportunity for an education 
in international affairs that compares favorably 
with that provided by the resident courses. 
In the challenging world of 1961, achieve- 
ments of technology have brought man and the 
nation-state respectively to the threshold of 
space and to the brink of self-annihilation. 
Since World War II, two nations have emerged 
to become the “Super Powers” of a rapidly 
changing world order. In such a world envi- 
ronment, the relations among nations have 
become more and more the concern of all men 
and not solely of the specialist in international 
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age have intermixed the arts of warfare and 
diplomacy to a degree never imagined before. 
And in a period in which the consequences of 
diplomatic failure may be catastrophic, the 
makers of foreign and military policy must, 
without question or hesitancy, work together 
toward their mutual objectives. Hence today’s 
military leaders must be knowledgeable in the 
ways of international law and appreciative of 
the factors that control international politics. 
Thus the study of international law at the 
Naval War College is constantly being reexam- 
ined, reoriented, and reshaped. 

AS CURRENTY CONCEIVED and directed 
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INTERNATIONAL LAW OF PIRACY 


AND THE SANTA MARIA INCIDENT 
By BENJAMIN FORMAN, ESQ.* t 


ASSISTANT GENERAL COUNSEL (INTERNATIONAL AFFAIRS), DEPARTMENT OF DEFENSE 





Consistent with established policy, the views expressed in this article 
are the private views of the author and do not necessarily carry 
official sanction of any Department or Agency of the Government. 
The fact of publication by the JAG Journal does not imply endorse- 
ment of content but indicates merely that the subject treated is one 
which merits attention. 





T 0100 HOURS on January 22, 1961, a 
band of about 30 persons, acting according to 
what must have been a carefully prepared plan, 
forcibly seized control of the SS Santa Maria, 
a Portuguese passenger ship then on a cruise 
of the Caribbean with a number of holiday- 
makers aboard including several Americans. 
The band, which had boarded the Santa Maria 
as passengers at scheduled stops in Venezuela, 
was heterogeneous and included a number of 
South Americans as well as Portuguese nation- 
als. The Government of Portugal and a large 
part of the world press immediately labeled 
them “pirates.” They called themselves “rev- 
olutionaries” and were led by a Portuguese, Dr. 
Enrique Galvao, whose stated intention was to 
raise himself and his political party to power 
within the State of Portugal. 

Almost immediately the Government of Por- 
tugal requested the help of the United States in 
recovering the vessel. Whether those who 
seized the ship were “pirates” or insurgents, it 
was clearly within the legal right of the United 
States to aida NATO ally—or any other State— 





*Mr. Benjamin Forman, since 1956, has been a member of the Office 
of the General Counsel, Office of the Secretary of Defense. As 
Assistant General Counsel for International Affairs he is the rank- 
ing legal authority on all aspects of the international programs, 
operations and interests of the Defense Department. Additionally, 
he is coordinator of Defense legislative programs in the field of 
mutual security. Mr. Forman holds the degrees B.B.A. “cum laude” 
from the College of City of New York; the M.A. from the University 
of Nebraska and the LL.B. “‘cum laude” from the Harvard Law 
School, where he was an editor of the law review. During World 
War II he served with the Combat Engineers of the 75th Division. 
For eight years Mr. Forman was affiliated with the Department of 
Justice, during which time he had occasion to argue civil cases in 
the U.S. Courts of Appeals and before the Supreme Court of the 
United States. He is a member of the Massachusetts Bar, the New 
York Bar, and a number of Federal Bars including the Court of 
Military Appeals. 


{The author wishes to thank Alfred P. Rubin, Esq., of the Office of 
the Assistant General Counsel (International Affairs) of the Depart- 
ment of Defense for his assistance in preparing this paper. 


upon request.: However, if the Portuguese had 
been right in classifying the captors “pirates”, 
then international law would have permitted the 
United States a considerably broader scope for 
action. One of the most important legal results 
of attaching the label “pirate” to a person is the 
withdrawal from that person of his right to call 
upon his home country to protect him against the 
acts of a foreign sovereign.?, Furthermore, were 
“pirates” in control of a ship at sea, that ship 
might justly be considered a “pirate” ship, and 
action to seize the ship might have been taken 
without regard to the interests of its legal 
owners.® 





1. H. W. Briggs, The Law of Nations, 2d ed., New York, 1952, pp. 
999-1000; Lauterpacht-Oppenheim, International Law, Vol. II, 
7th ed., 1952, p. 660. Should the captors of the Santa Maria 
have been considered entitled to the status of belligerents, how- 
ever, questions as to the Constitutional power of the President to 
order American forces to join in a “war” might be raised. 
Article I, Sec. 8, Cl. 1] of the Constitution gives to Congress 
the power to “declare war.” Acting against the seizers of the 
ship would have involved the loss of the legal status of a neu- 
tral by the United States. Lauterpacht-Oppenheim, op. cit., pp. 
659-61. Recognition of a status of belligerency would not have 
obliged the United States to aid Portugal under the NATO 
Treaty (T.LA.S. 1964). Article 6 of that Treaty says: 


“For the purpose of Article 5 an armed attack on one or 
more of the Parties is deemed to include an armed attack on 
the territory of any of the Parties ... in the North Atlantic 
area north of the Tropic of Cancer or on the vessels or aircraft 
in this area of any of the Parties.” 


The ship was reported to have been seized near the Island of 
St. Lucia, which lies well to the south of the Tropic of Cancer. 
It is not believed that Portugal made any claim to aid under the 
terms of the NATO Treaty. 

This result stems from the classical view of pirates as enemies 
of all mankind (hostes humani generis). See Coke, C.J., in 
R. V. Marsh (1615), 3 Bulst. 27, 81 E.R. 23; H. Grotius, De 
lure Praedae Commentarius (1604), G. L. Williams and W. H. 
Zeydel transl., Oxford, 1950, Vol. I, p. 237; Grotius, De Jure 
Belli ac Pacis (1646 ed.), F. W. Kelsey et alios transl., Oxford, 
1925, p. 273. If a State attempts to protect a “pirate” interna- 
tionally, the State runs the risk of being considered to ratify 
his act of hostility. 

Although the practice seems to have been less sweeping than 
the asserted right, the Admiral’s criminal jurisdiction was rec- 
ognized by English common law as exercisable over any person 
in cases of common law piracy after 1363. See W. S. Holdsworth, 
A. History of English Law, London, 1922-1938, Vol. I, pp. 550, 
553 ftn. (6) et seq. The actual practice is the subject of com- 
ment by Cockburn, C.J., in R. V. Keyn (“The Franconia’’) 
(1876) 2 Ex. Div. 163-7. See also Anon. (1604), Moore K. B., 
756, 72 E.R. 886, to the effect that there is no English common 
law crime of piracy on the high seas. This case should be read 
with the British constitutional struggles of the early 17th century 
in mind. 

3. Cf. Convention on the High Seas, Geneva, 1958, Articles 17, 19. 

However, see Article 18 and discussion below. 
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In fact, the United States freedom of action 
was limited by considerations of humanity and 
concern for the safety of the American nation- 
als, other passengers and crew members aboard 
the Santa Maria; no action was taken which 
was not compatible with either legal classifica- 
tion of the seizure: piracy or insurgency. It 
would nevertheless seem useful to set out some 
of the international law issues that were hypo- 
thetically raised. 

I. What action could have been taken against 
the vessel? 

Assuming that the facts had been interpreted 
as involving a revolution and the United States 
had recognized a state of belligerency between 
the Government of Portugal and the self- 
proclaimed “revolutionaries,” there would seem 
to be no legal reason why the United States 
could not have assisted Portugal to whatever 
extent Portugal requested.‘ Under conditions 
amounting to mere unrecognized insurgency 
rather than a full-fledged belligerency, such 
assistance would a fortiori have been justified 
legally. However, limitations on the right of 
the United States to act would have been im- 
plicit in the situation. If the United States had 
derived its right to act from the request of 
Portugal, the American right could have ex- 
tended no further than Portuguese permis- 
sion. It might even have been less, to the 
degree that commitments to third States and 
commitments to the customary international 
law of the world community of States inter- 
fered. For example, regardless of Portuguese 
permission the United States would not have 
been able to use techniques of war forbidden 
by Convention; * rights of third States who re- 
mained “neutral” would have to have been 
respected.® 

On the other hand, if the Portuguese classi- 
fication of “piracy” had been accepted, although 
seizure of the ship would have been justifiable, 
and the United States would have had the right 
to determine the disposition of the seized ship 
in prize courts,’ there are well established prin- 
ciples of international law which would have 
limited American freedom of action with regard 
to the vessel and goods falling into our posses- 
sion. 

4. See Note 1, supra. 
5. E.g., Convention Relative to the Laying of Automatic Submarine 


Contact Mines, The Hague, 1907, II Malloy 2304. Portugal is 
not a signer of this Convention and is therefore not bound by it, 





although such of its provisions as duplicate customary inter- 
national law could not legally be violated by Portugal. 

6. See, e.g., Convention Concerning the Rights and Duties of Neu- 
tral Powers in Naval War, The Hague, 1907, II Malloy 2352. 

7. Convention on the High Seas, Article 19. 
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The ship and property seized would probably 
have had to have been returned eventually to 
their Portuguese owners.’ It may be pre. 
sumed, although there is little contemporary 
comment on the point, that the Portuguese Gov- 





ernment or private interests could have had no | 


claim in respect to property damaged or lost in 
the affray.° 
It may well be that the disposition of goods by 


unrecognized insurgents would be the same as | 
disposition of property seized by “pirates”, at [| 
least until recognition might confer public pow- [ 


ers on the insurgents retroactively.1° There 
probably would have been few substantial legal 
limitations on the conduct of an affray in which 
it was sought to gain control of a “pirate” ship 
and its cargo whatever the political limitations 
that were felt to be important. 

II. What action could have been taken against 
the ship’s captors? 

Should the ship’s captors have been considered 
to be insurgents, 7.e., people engaged in a politi- 
cal struggle, revolutionists, they would have 
been legally entitled to the protection that such 
a status gives them. This protection includes 
the right to be treated as prisoners of war in 
case captured by enemy forces," or to be in- 
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terned and treated at least as favorably as pris- | 


oners of war if held by a neutral power.” 
However, rebels may be punished by the country 
whose government they seek to overthrow in 
accordance with its own penal laws." Presum- 
ably rebels may seek political asylum in any 
country willing to grant it. 

In the case of the Santa Maria, had it been 
decided that the facts justified treatment of the 
seizure as an act of insurgency, and had any of 
the group sought asylum in the United States or 
been taken into American custody as part of our 
role in the recapture of the ship, it would seem 
that no worse treatment could have been meted 


8. C. J. Colombos, The International Law of the Sea, 4th rev. ed., 
London, 1959, p. 385; V. V. Pella, “La Repression de la Pira- 
terie’”’, 15 Recueil des Cours (1926), 149 at p. 251; Lauterpacht- 
Oppenheim, op. cit., Vol. I, 8th ed., 1955, p. 616. The British 
practice in such cases is to award a bounty to the capturing 
crew as a charge on the recovering owners. B. A. Wortley, 
“Pirata Non Mutat Dominium’’, 24 British Yearbook of Inter- 
national law (1947) 258 et seq. 

. No record of any analagous claim ever being advanced has come 
to the notice of the writer. 

10. H. Lauterpacht, Recognition in International Law, Cambridge, 
1947, pp. 298, 303, 309-10; Underhill v. Hernandez (1897), 168 
U.S. 250. 

11. J. Stone, Legal Controls of International Conflict, New York, 
1954, pp. 653-5; C. Relative to the Treatment of Pris- 
oners of War, Geneva, 1949, Articles 3 and 4. 

12. Convention Concerning the Rights and Duties of Neutral Powers 
and Persons in War on Land, The Hague, 1907, Article 11; 
Convention Relative to the Treatment of Prisoners of War, 








Article 4(b) (2). 
13. Convention Relative to the Treatment of Prisoners of War, Ar- 
ticle 3(1) (d). 
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out to them here than that accorded prisoners of 
war. However, had Portugal then requested 
the United States to extradite them on charges 
arising out of the seizure (even though the 
charges would not appear to be political on their 
face, and were, instead, charges for murder, rob- 
bery, “piracy” or the like) , several complex ques- 
tions would have arisen. It is not proposed to 
analyze all the difficulties in this place,* but it 
should be noted that quite possibly Portugal 
could not have made a legally effective demand 
under the extradition treaty now in force be- 
tween Portugal and the United States.“ Inter- 
national law would not forbid extradition even 
in the absence of an extradition treaty, for no 
international person, can complain about two 
other States cooperating for the purpose of en- 
forcing the law of one of them. However, in 
the United States it seems clear that the Execu- 
tive may not grant extradition without allow- 
ing American courts to consider the question 
first, and may not grant such an extradition 
except pursuant to specific statutory or treaty 
authority.* 

On the other hand, should the Santa Maria’s 
captors not have been considered bona fide in- 
surgents they still need not have been considered 
“pirates” in international law. The jewel- 
thief who is a passenger on a cruise probably 
cannot be brought within traditional concepts 
of “pirate”. But like the jewel-thief, violators 
of Portuguese law might be considered as act- 
ing within Portuguese jurisdiction.” In this 
case, Portugal might well have attempted to 
demand their extradition under the U.S.-Por- 
tugal Extradition Treaty of 1908.% Article I 
of this Treaty provides for requisition and 
handing over of some persons “charged” with 
certain enumerated crimes. Article II lists the 
“crimes” for which extradition is to be granted. 
This list includes: 


It... (%) ... (ce) ... conspiracy by two or 
more ... persons on board of a vessel on the high 
seas, for the purpose of rebelling against the author- 
ity of the captain or commander of such vessel, or by 
fraud or violence taking possession of such vessel. 


14. But see below for a partial discussion of some points. 

15. II Malloy 1469. 

16. A partial precedent for such action on the part of the President 
exists as of 1798 when President Adams granted a request for 
extradition to Great Britain after a mere executive determination 
of his obligations under the Jay Treaty. But a Treaty was 
involved and not mere comity. See U.S. Senate, 82d Cong., 
2d Sess. The Constitution of the United States of America; 
Analysis and Interpretation, Washington, 1952, pp. 464-5. Per 
contra see Valentine v. United States, 299, U.S. 5, 57 S. Ct. 100; 
Tucker v. Alexandroff, 183 U.S. 424, 22 S. Ct. 195. 

17. The State of registry has jurisdiction over acts done within a 
vessel on the high seas. Convention on the High Seas, Article 5. 

18. Cited Note 15, supra. 
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Other provisions of Article II of the Extradition 
Treaty provide for the handing over of persons 
charged with “Piracy, as commonly known and 
defined by the law of Nations, or by Statute”, 
and “Wrongfully sinking or destroying a vessel 
at sea or attempting to do so”. Since, as shall 
be seen, the international law of “‘Piracy” is far 
from clear, it would appear that Article II 
(7) (c) would have provided the clearest basis 
for extradition on the facts of the Santa Maria 
episode.” 

Third, the United States might have asserted 
jurisdiction over the “pirates” as violators of 
American law. The acts of the “pirates,” if 
not considered “piracy” might well have fallen 
within the scope of the American penal laws 
relating to “kidnapping” or “robbery”. How- 
ever, the only legally significant contact the 
United States had with the “piracy” of the 
Santa Maria was the American nationality of 
some of the cruise passengers, and although it 
is not unheard of in international law to assert 
criminal jurisdiction on the basis of the na- 
tionality of the victim,?° it has not been the 
view of American lawyers in the past that this 
is a sufficient ground. Further, even were an 
international law jurisdiction to have been 
asserted, there would have been municipal law 
difficulties in finding a court competent to hear 
a case involving a foreigner acting in a ship of 
foreign registry.” 

19. A problem arises in connection with this Treaty, however, from 
its limitation as to applicability to: 

“,.. any person who may be charged with... any of the 

crimes specified in Article II of this Convention committed 

within the jurisdiction of one of the contracting parties while 
said person was actually within such jurisdiction when the crime 
was committed, and who ... shall be found within the ter- 
ritories of the other...” (Article I of the Treaty; emphasis 
supplied). 
Although acts done on a Portuguese registry vessel can probably 
be considered acts done “within the jurisdiction” of Portugal 
and “while said person was actually within such jurisdiction”, 
it is not so clear that pirates captured on the high seas are 
“found within the territories” of the United States under the 
terms of the Treaty.. It would be hazardous to venture an opin- 
ion as to the probable course of an extradition process through 
American courts under these terms, and perhaps it will suffice 
merely to point up the problem. The difficulties of extradition 
by executive action without passing through the court system 
have been noted above. 

20. Briggs, op. cit., pp. 575-6. 

21. C. C. Hyde, International Law, Vol. I, 2d rev. ed., Boston, 1951, 
pp. 804, 807-9; see also the dissenting opinion by J. B. Moore 
in “The Lotus” (1927), P.C.I.J. Ser. A, No. 10. 

22. The best chance for a successful prosecution would appear to 
have lain under 18 U.S.C. 211, which provides: 
“Whoever, within the special maritime and territorial jurisdic- 
tion of the United States, by force and violence, or by intimida- 
tion, takes from the person or presence of another anything of 
value, shall be imprisoned not more than fifteen years.” 


There seems little doubt as to the appropriateness of the sub- 
stance of this penal statute. The “special maritime and terri- 





torial jurisdiction of the United States” is defined in 18 U.S.C. 
7 as including: 

“. .. (1) The high seas, any other waters within the admiralty 
and maritime jurisdiction of the United States and out of the 
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Of course, had the seizers of the Santa Maria 
been considered as “pirates”, no State could 
have complained of whatever disposition the 
United States sought to make of them except 
insofar as Portugal may have had a right to 
demand their extradition under the Treaty of 
1908.” 

III. What action could have been taken to 
protect American lives and property in the ab- 
sence of Portuguese cooperation? 

Every State has the right to protect its own 
nationals abroad so long as the territorial in- 
tegrity and political independence of second 
States are not threatened.** Insofar as the flag 
State, Portugal, regarded her writ as running 
to the Santa Maria to the exclusion of the reach 
of other States to events happening on board 
that vessel, action by the United States without 
Portuguese consent could have been regarded 
as a threat to the “territorial” integrity of Por- 
tugal. Because the Portugese persisted in call- 
ing the seizure “piratical”, however, it would 
appear that the writ of Portugal ceased to run 
exclusively in the ship, for the traditional in- 
ternational law of “piracy” involves the out- 
lawry of pirates and their expulsion from the 
system of State “territorial” jurisdiction. No 
State’s writ runs to the exclusion of other States’ 
writs on pirate vessels.» Since Portuguese law 
would not have been exclusive in the “pirate” 
vessel, the Santa Maria could not have remained 
assimilated to Portuguese territory for the pur- 
pose of jurisdiction, and Portuguese interest in 
the ship would have been reduced to a mere prop- 
erty interest. Thus, there could have been no 
limit to America’s right to act insofar as Portu- 
gal is concerned except for the possible natural 
law limit of humanitarianism and avoidance of 
wanton destruction; even that limit, Portugal 
could not have asserted with any greater force 
than any other member of the international com- 
munity of States. The property interest of Por- 

jurisdiction of any particular State .. .” 

Incidents occurring aboard a ship of foreign registry can be said 

to occur “out of the jurisdiction of any particular State” because 

“State” is apparently intended to mean “State of the United 

States.” However, the antecedents of this section have been 

applied only to robberies committed on the high seas when the 

acts occurred on board of or on ships of American registry. 

See Charge to Grand Jury, C. C. Mass. (1834), 2 Sumn. 19, 25 

Fed. Cas. No. 15,204. Thus, although the statutory framework 

appears to exist, it is doubtful that it would be interpreted as 

permitting jurisdiction to be taken over acts performed in a 

foreign registry vessel. Jurisdiction over “pirates” depends upon 

special Constitutional and legislative authority; a “pirate” vessel, 
not being able to claim the protection of any sovereign, acts 
committed aboard such a vessel do not involve the international 


law complications that might arise from the attempt to exercise 
jurisdiction over foreign registry vessels on the high seas. 

23. See above. 

24, Lauterpacht-Oppenheim, op. cit., Vol. II, p. 687. 

25. Colombos, op. cit., pp. 384-5. 
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tugal would then have been determined by the 


international law of prize, and not by the muni- 
cipal law of Portugal.** 

The extent to which a State may, without 
authority from the second State, intervene in 
the internal affairs of another, or in the affairs 
of a ship on the high seas flying a foreign flag, 
varies greatly with circumstances. Even if 
one’s own nationals are not directly threatened, 
a right of “humanitarian intervention” has at 
times been asserted,?’ although instances of its 
exercise as between European States without 
more than humanitarian interests at stake seem 
difficult to find.2® The extent of a State’s right 


to protect its own nationals who are within the 


exclusive jurisdiction of a foreign State is un- 
clear in international law. No doubt the right 
exists to press diplomatic remonstrances against 
a State not affording protection to foreign na- 
tionals up to minimum standards required by 
international law.”® Instances of actual “rescue 
missions” on foreign territory are numerous.” 
However, whether international law will still 
permit such action is not entirely clear. Asa 
practical matter it is doubtful that any effective 
protest would be made as long as care is taken 
to confine the act of “intervention” to the res- 
cue of distressed nationals whom the State 
charged with international responsibility for 
protection has proved unable to defend. 


In the Santa Maria incident—assuming no | 


Portuguese request for assistance—the United 
States probably had the right to board the vessel 
to investigate whether an act of “piracy” had in 
fact taken place,™ although, upon a finding that 
facts sufficient to justify attaching the label 
“pirate” to the ship did not obtain, it might have 
been legally necessary merely to leave the ship 
and permit it to proceed.” 

IV. Were the captors of the Santa Maria 
“Pirates”? 

As has been seen, there are considerable legal 
limitations on the range of action which might 
have been undertaken by the United States in 
the circumstances of the Santa Maria incident. 
The key to determining what the precise limi- 
tations were that might have been applicable 


26. The international law of prize would surely have regarded the 
municipal law of Portugal as determinative of rights of property 
in the ship. Cf. “‘The Helena” (1801), 4 C. Rob. 3, 165 E.R. 515. 

27. See E. C. Stowell, “La Théorie et la Pratigue de l’Intervention”, 
40 Recueil des Cours (1939) 91 sq. at pp. 141 et seg. 

28. None has come to the attention of this writer. 

29. Briggs, op. cit., pp. 614 et seq. 

30. E.g. The International Mission to China in 1901 to protect the 
foreign colony in Peking from the excesses of the rebel “Boxers”. 

31. Convention on the High Seas, Article 22. 

32. It should be borne in mind that the case under consideration 
involves no Portuguese permission to act and no finding of facts 
to justify a label of “‘piracy’’. 
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in this case seems to rest largely on whether 
the label “piracy,” with all its legal conse- 
quences, could be affixed to the facts. There 
has been some discussion on this point in the 
press, and a general feeling seems to exist that 
insurgents or not, no group should be permitted 
by international law to use foreign nationals as 
pawns in their struggles against a recognized 
Government.** The view that insurgents who 
injure the interest of third parties can be clas- 
sified “pirates” has some legal precedents be- 
hind it.** However, these attempts to bring 
down upon local political groups the general 
power of the international community—to de- 
clare as enemies of all mankind the internal 
enemies only of one Government—have been so 
strongly criticised with such compelling argu- 
ment that it is difficult at this time to give much 
weight to these precedents.** It is frequently 
forgotten that even if the full legal consequences 
of the label “pirate” do not attach to insurgents, 
as violators of the law of the State in whose 
territory or ship they act they are liable to the 
jurisdiction of the courts of that State and 
whatever punishment that law attaches to their 
acts. 

For the purposes of international law, there- 
fore, the international law of “piracy” should 
determine whether second States can pursue 
and dispose of the “pirates”, and not any one 
State’s municipal law.** It thus appears nec- 
essary to examine the traditional concept of 
“piracy” at international law, and also to ex- 
amine international Conventions to see if the 
community of States accepts acts such as those 
committed by the captors of the Santa Maria 
to be “piratical.” 

The traditional concept of “piracy” in inter- 
national law includes elements of: (1) depre- 
dation; *7 (2) absence of authorization by a 
civilized State;** (3) absence of a primarily 
political motive for acts which might otherwise 
be piratical;*® and (4) a locus delicti on the 


33. E.g. Note by C. G. Fenwick in 55 A.J.I.L. 426 (1961). 

34. “The Ambrose Light”, 25 F. 408; “‘The Huascar’’, cited Colombos, 
op. cit., p. 689. 

35. See Lord MeNair, International Law Opinions, Cambridge, 1956, 
Vol. I, p. 272. Even at the time of the Huascar case (1877) there 
was dissent on the basis of its view of law. Id., pp. 279 (1848), 
280 (1885). See below. 

36. Thus the American municipal law definition of “piracy” (18 
U.S.C. 1652 et seg.) proves irrelevant to this discussion. 

37. “Re Piracy Jure Gentium” (1934), A.C. 586. “Depredation” is 
defined by Webster’s New Collegiate Dictionary, p. 223, as an 
“act of despoiling; a ravaging”. 

38. “Serhassan (Pirate)” (1845), 166 E.R. 788, 2 W. Rob. 354; “The 
Magellan Pirates” (1853), 164 E.R. 47, 1 Spink Ecc. Ad. 81; C. 
Bynkershoek, Questionum Juris Publici (1737), T. Frank transl., 
Oxford, 1930, p. 98; Davison v. Seal-Skins, C.C.N.Y. (1835), Fed. 
Cas. No. 3,661. 





39. Bynkershoek, op. cit., p. 98; H. Wheaton, Elements of Inter- 
national Law (1866), H. G. Wilson, ed., Oxford, 1936, pp. 49, 


high seas or in territory not within the juris- 
diction of any civilized State.*° 

Since all depredations injure persons or prop- 
erty rights protected by some State authority 
recognized in international law, it is usual to 
distinguish between depredations taking place 
entirely within a vessel, which would normally 
be cognizable only by the State whose registra- 
tion the vessel carries, and depredations of such 
a scale that the jurisdiction of the State of reg- 
istry is itself flouted. Whether the taking over 
of an entire ship without the use of force applied 
from outside that ship can reach the scale re- 
quired is a matter of doubt.“ It is arguable 
that whatever view of the law is taken on this 
point, a conspiracy occurred outside the 
Santa Maria which set in motion a chain of 
events during which the conspirators boarded 
the ship in the guise of passengers. The facts 
of this episode fall within whatever vague ex- 
ternal-internal rule international law might 
apply. 

In discussing the elements of piracy at 
traditional international law in connection with 
the Santa Maria the following factors should 
be borne in mind: 

(1) An act of “depredation” occurred during 
the seizure of the Santa Maria itself, although 
after the seizure no further acts which could 
be called depredation appear to have occurred. 
However, the legal concept of depredation 
appears to involve “illegality” as a necessary 
ingredient; if the act was not “illegal” it 
cannot have been a “depredation”. Therefore, 
it seems necessary to determine that the acts 
in question were “illegal” before one can say 
that a legal “depredation” has occurred. In 
the case of “piracy’’, the international law clas- 
sification of “illegality” appears to depend at 
least in part upon whether the acts in ques- 
tion were authorized by some State authority. 
It would be possible, therefore, to classify the 
alleged acts as “depredations” at international 
law only if the question of State authority is 
first decided against the seizers of the Santa 
Maria. 

(2) Although the captors of the ship were 
acting without the authorization of a recog- 
nized government, they did claim at all times 


161-2; cf. A. Gentili, De Jure Belli (1612), J. C. Rolfe transl. 
Oxford, 1933, p. 26. 

40. Sir Leoline Jenkins, Charge to a Grand Jury (1680), 167 E.R. 
561, Burrell 255; “The Serhassan (Pirates)”, cited above. It is 
not claimed that these four “essential elements” exhaust the 
possible list. 

41. Cf. comments (1) (VI) and (6) to Article 39 of the International 
Law Commission’s Draft Convention on the Law of the Sea, 
U.N. Doc. A/3159. No cases or other precedents seem to be 
available on this point. 
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to be acting under the authority of a Govern- 
ment of Portugal “in exile’. They do, there- 
fore, appear to have claimed the authorization 
of the “State” of Portugal through a govern- 
ment. International law will, of course, take 
no account of such claims when they are in 
reality not any more than claims, however the 
facts upon which such claims are based must 
be considered. 

(3) Dr. Galvao does not appear to have been 
motivated primarily by gain for private ends. 

(4) The only unquestionable element of “‘pi- 
racy” at customary international law which was 
involved in the seizure of the Santa Maria was 
the locus acti. 

Since the elements of piracy at customary 
international law must all appear together be- 
fore the label “piracy” can justly attach, the 
conclusion seems clear that the acts involved in 
seizing the Santa Maria cannot properly be clas- 
sified as “piracy” in that body of law. 

But the elements of piracy at traditional law 
grew out of the circumstances of the 17th and 
18th Centuries. The many small bands of dep- 
redators who preyed upon shipping indiscrimi- 
nately in the trade routes of the Spanish Main 
and the South China Sea have long since disap- 
peared. Nevertheless, many attempts have 
been made to retain the concept of “piracy” as 
a crime in international law.*? The most re- 
cent attempt to define a law of “piracy” that 
would have meaning in international law today 
was made by the 1958 United Nations Confer- 
ence on the Law of the Sea. 

Although it may have been the intention of 
some of the States at the Conference of 1958 
to codify existing customary international law 
fully in the matters explicitly covered by the pro- 
posed Conventions ** no express avowal of this 
intention appears in the records. The Inter- 
national Law Commission of the United Nations, 
in considering its responsibilities in examining 
the “Law of the Sea” and drawing up the drafts 
which became the basis for the Articles of the 
Convention concerning piracy, explicitly denied 
that it was codifying existing law.** However, 
the formulations with regard to piracy adopted 
by the 1958 Conference represent the most re- 
cent attempt to “update” the law of piracy and 
since, as has been seen, the traditional law of 
piracy does not fit the facts of the Santa Maria 


42. E.g. The Nyon Treaty of 1937, which purported to make sub- 
marine warfare “piracy” in some circumstances. See J. E. G. 
de Montmorency, “The Barbary States in International Law’, 4 
Grotius Society Proceedings (1919) 87, for one of the more 
extravagant theses. 

43. Cf. M. Sorensen, “Law of the Sea”, 520 International Concilia- 
tion (Nov. 1958), 196. 

44. U.N. Doc. A/3159 at p. 3, especially paragraphs 25-7. 
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incident, it remains to see whether the Conven- 
tion formulation accepted by a large number of 
States and possibly believed by some to codify 
international law at least in cases covered by 
the clear text of the Convention furnishes any 
ground for the lay view that the seizure of the 
Portuguese ship was an act classifiable as “pi- 
racy” in international law. Where the Conven- 
tion differs from traditional law, it would none 
the less be binding on those who accept its text, 
and could eventually represent a new concensus 
of international opinion binding on all members 
of the international community.* 

The Conference on the Law of the Sea was 
attended by 86 States and adopted, among other 
things, a Convention on the High Seas.** This 
Convention defines “piracy” as follows: 


Piracy consists of any of the following acts: 

(1) Any illegal act of violence, detention or any 
act of depredation, committed for private ends by the 
crew or the passengers of a private ship or a private 
aircraft, and directed: 

(a) On the high seas, against another ship or air- 
craft; against persons or property on board such ship 
or aircraft; 

(b) Against a ship, aircraft, persons or property 
in a place outside the jurisdiction of any State... 
(Article 15). 


This text was adopted by 45 votes to 7 with 3 
abstentions by the Committee to which it was 
referred at the Conference. 

During its consideration in Committee, three 
amendments of substance were proposed. The 
first, by China, sought to enlarge the proposed 
Article to include a taking over of command of 
a ship by persons, including passengers, already 
aboard that ship.*7 A second, by Greece, sought 
to strike the word “illegal” from the draft ar- 
ticle.** The third, by the United Kingdom, pro- 
posed to enlarge the definition of “piracy” to 
include “attempts” to commit the enumerated 
acts.*® 

The Chinese proposal was withdrawn; the 
Greek proposal was rejected by a vote of 30 to 
4 with 16 abstentions, and the British proposal 
was defeated by a vote of 22 to 13 with 7 ab- 
stentions.®*° Soviet bloc States at the Confer- 
ence stated their opinion that the draft Article 
15 did not conform to the customary interna- 

(Continued on page 166) 





45. There are presently on deposit 10 ratifications or adherences to 
the Geneva High Seas Convention of 1958. 22 ratifications are 


needed before the Conventicn goes into force, The U.S. has 
ratified; Portugal has not. 

46. U.N. Doc. A/CONF.13/L.53. 

47. U.N. Doc. A/CONF.13/L.45. 

48. U.N. Doc. A/CONF.13/L.62. 

49. U.N. Doc. A/CONF.13/L.83. 

50. U.N. Doc. A/CONF.13/40 at p. 84. 
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SOVIET ATTITUDES AND PRACTICES 


CONCERNING MARITIME WATERS 
A RECENT HISTORICAL SURVEY} 


By WILLIAM N. HARBEN, FSO* 
DEPARTMENT OF STATE 





Consistent with established policy, the views expressed in this article 
are the private views of the author and do not necessarily carry 
official sanction of any Department or Agency of the Government. 
The fact of publication by the JAG Journal does not imply endorse- 
ment of content but indicates merely that the subject treated is one 
which merits attention. 





+This article presents in historical context some Soviet views as to 
maritime waters. It is based mainly upon information given in 
original Soviet source materials, the translation of which was done 
by the author. The article is designed to give the student of mari- 
time matters some insight into Soviet thinking, past and present, as 
to the status of maritime waters. It should be noted that the 
U.S.S.R. has ratified 3 of the 4 Law of the Sea Conventions (omitting 
the Fishing and Conservation of Living Resources of the High Seas 
Convention), which resulted from the 1958 Law of the Sea Con- 
ference in Geneva. The remaining Conventions pertain to the (1) 
High Seas, (2) Territorial Sea and Contiguous Zone, and (3) Con- 
tinental Shelf. A report of the 1958 Conference and the Conventions 
by Captain Wilfred A. Hearn, USN, is contained in the JAG 
Journal (International Law Symposium I) for March-April of 1960 
commencing at page 3. 


SOVIET ATTITUDES TOWARD NATIONAL SOVER- 
EIGNTY OVER MARITIME WATERS 


A. THE TERRITORIAL SEA BELT 


1. Soviet Views on the Delimitation and 
Rights of the Coastal State. The Soviet Union 
maintains that nothing in international law re- 
quires a nation to adhere to a particular width 
of territorial sea belt or to use any particular 
method of measurement of the base line from 
which a territorial belt extends seaward. It 
cites as proof of this contention the many vary- 
ing widths of territorial sea belts claimed by 
other countries, ranging from three to 200 miles. 

A Soviet decree of June 15, 1927 * established 
the width of the Soviet territorial sea belt at 12 
nautical miles, computed from the low-water 
line on the mainland and on islands, except 
where otherwise regulated by treaty. The So- 
viet annexation of Estonia and Lithuania in 
1940 resulted in the de facto widening of the 
territorial sea belt of these countries from the 
previously claimed three miles to 12 miles. 








*Mr. William N. Harben was appointed as Foreign Service Officer 
in 1950. He holds the B.A. degree from Princeton University and 
has completed advanced Russian language and area studies at Mid- 
dlebury College and the Russian Institute at Columbia University. 
Among his assignments have been: political officer with the U.S. 
High Commission for Germany; with the Division of Research for 
the Soviet Union and Eastern Europe, Department of State; and 
most recently he has served as Second Secretary at the American 
Embassy at Djakarta, Indonesia. 

1. Sobranie Zakonov SSSR, 1957, Section I, No. 62, article 625. 
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In the past the Soviet Union has regarded its 
territorial waters as under its exclusive juris- 
diction. Unlike other major powers, it accepted 
no limitations on this jurisdiction with respect 
to foreign shipping, contending that foreign 
ships had no rights in the territorial waters of 
a coastal state except those granted by that 
state. . In practice the U.S.S.R. thus made no 
real distinction between “territorial” and “in- 
ternal” waters, even though the Soviet Govern- 
ment employs both terms and would appear to 
distinguish between them. (The exclusive ju- 
risdiction of a state over its “internal waters”, 
which customarily include inland lakes, rivers, 
harbor waters enclosed by the outermost harbor 
installations, and certain bays, is an accepted 
principle of international law.) 

Now the U.S.S.R. has ratified the Convention 
on the Territorial Sea and the Contiguous Zone ? 
which clearly distinguishes “internal waters” 
from the “territorial sea.” The Convention spe- 
cifically subjects coastal states’ control of its 
territorial sea to the international right of inno- 
cent passage and in other particulars limits 
coastal state control of the territorial sea. To 
what extent the past attitude of the Soviet 
Union will be changed by its acceptance of the 
Convention mentioned, if at all, remains to be 
demonstrated. 

Actually, another unilaterally proclaimed So- 
viet doctrine virtually replaces the concept of 
the territorial sea belt. The Soviet Government 
has turned to its own purposes the interna- 
tional practice which holds that certain bays 
long regarded by other nations as the exclusive 
property of a particular nation are exempt from 
the informally accepted dimensional limitations 
applicable to bays designated as “internal wa- 
ters.” The Soviet Union has assumed the right 
to designate new “historic bays” never so re- 
garded by other nations and has done so without 
consulting other nations. This concept has also 





2. United Nations Doc. A/CONF. 13/L. 52, 27 Apr. 58. 
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been expanded by the U.S.S.R. to include parts 
of the open sea. Asa result, most of the Soviet 
coastline is now bounded by “historic bays” or 
‘“thistoric seas” of vast extent which are treated 
as internal waters (see illustration, page 151). 

As indicated above, “internal” and “terri- 
torial” waters are virtually identical in Soviet 
law and in Soviet practice, and the terms are 
even occasionally used interchangeably in So- 
viet legal texts. For example, a work published 
in 1956 * declared that the stationing of foreign 
warships in the “territorial” waters of a state 
contravenes international law—although ships 
are normally stationed in internal waters (i.e., 
in ports, estuaries, etc.) and not in territorial 
waters (which would be off the coast and away 
from base installations). NATO bases, as it 
happens, were cited in this Soviet complaint. 
An earlier edition of the same work, published 
in 1953 when Soviet naval forces were conspic- 
uously stationed in foreign internal waters 
(e.g., Porkkala, Dairen) omitted the comment 
that such bases violated international law. 

The prevailing Soviet view was candidly re- 
vealed by a Soviet jurist, A. N. Nikolayev, in a 
book published in 1954.4 This writer vigorously 
denounced other Soviet jurists who had main- 
tained earlier that the U.S.S.R. had no terri- 
torial waters but only zones in which it had 
special rights; he claimed that these views were 
harmful to the struggle of the Soviet Union to 
establish complete sovereignty over its “terri- 
torial waters.” 

2. The Right of Innocent Passage. As previ- 
ously stated, the U.S.S.R. has ratified the Con- 
vention on the Territorial Sea and the Contig- 
uous Zone. Article 14.1 of this Convention 
affirmatively provides that the ships of all states 
shall enjoy the right of innocent passage 
through the territorial sea. These facts might 
be understood as portending a change in the 
past practice of not permitting such passage 
through Soviet waters but such a conclusion re- 
mains to be proved in fact. It is clear that the 
Soviet Union remains opposed to the right of 
innocent passage of warships inasmuch as it 
entered a reservation to the above mentioned 
Convention, and thereby claimed, in effect, the 
right to deny warships passage except in cases 
where undisclosed Soviet conditions may be met. 
In addition, the U.S.S.R. registered no objection 
to the provisions of Articles 18 and 19 of the 
Convention in question, which indicate the situ- 


3. Yuridicheskii Slovar (Juridical Dictionary), Gosiurizdat, Moscow, 
1956. 

4. Nikolayev, A. N., Problema Territorialnykh Vod v Mezhdu- 
narodom Prave (The Problem of Territorial Waters in Interna- 
tional Law), Moscow, 1954. 
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ations in which arrests of private foreign ships 
may be made in territorial waters. It did, how- 
ever, enter a reservation to Article 20 by the 
terms of which it asserted that all “govern- 
ment” ships are immune from arrest in foreign 
territorial waters. If accepted, this reservation 
would gain a highly privileged legal status for 
all Soviet ships. 

3. Further Soviet-Proposed Limitation. 
Prior to the adoption of the Convention on the 
Territorial Sea and the Contiguous Zone by the 
United Nations Conference on the Law of the 
Sea (Geneva, 1958) the U.S.S.R. asserted that 
coastal states should be entitled to prohibit the 
passage of foreign merchant vessels through 
territorial waters in cases where such passage 
“would threaten the peace and security of na- 
tions, as, for instance, the transport of arms 
and munitions for the armament of aggressive 
blocs, counter-revolutionary bands,”  etc.° 
Quite apart from the complex problems pre- 
sented by such a clause, it could be used as 
a propagandistic justification for Soviet-engi- 
neered international incidents in connection 
with the “cold war.” While not itself entirely 
free of problems of interpretation, the provision 
of the Convention (Art. 14.4—“Passage is inno- 
cent so long as it is not prejudicial to the peace, 
good order or security of the coastal state. 
* * *”) as finally adopted is infinitely prefer- 
able to the Soviet proposal. 


B. HISTORICAL BAYS AND INTERNAL WATERS 


The Soviet annexation of over three million 
square kilometers of the high seas during the 
past 30 years rests upon unilateral elaborations 
of three concepts which arose in the Western 
practice of international law: (1) the doctrine 
that “historical” bays belonging by ancient tra- 
dition to a single state are exempt from the in- 
formally accepted limitations of the width of 
entry to bays considered to be internal waters; 
(2) the doctrine of the polar sector, under 
which each nation bordering the Arctic Ocean 
may claim unclaimed lands lying between its 
Arctic coast and the pole; and (3) the concept 
that a State must take certain legal steps to 
ratify and formalize possession of territory 
claimed by it. 

1. Soviet Practice Regarding “Historic 
Bays’’. Soviet texts recognize the Western defi- 
nition of “historic bays” pro forma, and prior 
to 1951 the U.S.S.R. theoretically accepted the 
principle that the maximum width of entry of 
bays subject to closure was generally 18.52 





5. Uustal, A. T., “Voprosy Rezhima Territorialnykh Vod” (Ques- 
tions of the Regime of Territorial Waters), Sovetskoye Go- 
sudarstvo i Pravo, No. 6, 1957, p. 77. 
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kilometers. In actual practice the Soviet Gov- 
ernment has disregarded these limitations. In 
1921 the Soviet Government declared the White 
Sea and the Cheshkaya Gulf on the Barents Sea 
internal waters of the Soviet Union, even though 
the entrance to the White Sea is about 160 
kilometers and that to the Cheshkaya Gulf about 
50 kilometers wide. Following a 1951 decision 
of the I.C.J. in the Anglo-Norwegian fisheries 
case stating that the 18.52-kilometer rule had 
not become a general rule of international law, 
the Soviet Government dropped its theoretical 
adherence to this stipulation. 

In 1956 the United Nations International Law 
Commission adopted, as part of its draft articles 
on the “Law of the Sea’, Article 7 which con- 
tained a definition of the term “bay” and which 
contained certain rules for determining whether 
specific sea areas could be closed off as internal 
waters.* The principal features of this article, 
oversimplified, were that (1) 15 miles was fixed 
as the maximum width of the entrance to bays 
to be closed off as internal waters, (2) to 
qualify as a bay, there must be as much or 
more water area on the shore side of the line 
drawn across the mouth of the bay as there 
would be in the semi-circle on the seaward side 
of the same line (using that line as the diameter 
of said semi-circle), (3) the waters within a 
“bay” could be enclosed as internal waters only 
if the coasts thereof belonged to a single state 
and (4) the foregoing provisions were not to 
apply to so-called “historic” bays. 

(In the Convention on the Territorial Sea 
and the Contiguous Zone, Article 7, essentially 
the same provisions were adopted, except that 
the maximum length of the closing line was ex- 
tended from 15 to 24 miles.) 

Though adoption of these provisions by no 
means legitimized previous Soviet annexations 
of the high seas, the specific provisions that 
“historic” bays need not necessarily meet the 
limitations enumerated did make it easier for 
the Soviet Union to abuse the “historic bay” 
principle. 

Thus, on July 20, 1957 the Soviet Government 
announced that no foreign ships would thence- 
forth be allowed to enter the Bay of Peter the 
Great off Vladivostok’ without prior permis- 
sion of the Soviet authorities. A Moscow broad- 
cast on July 26 referred to the bay as a “historic 
bay of the Soviet Union” and cited the Interna- 


6. General Assembly Official Records: 11th Sess., 1956, Supp. #9, 
p. 15. 

7. The area closed lies to the landward of a line 12 miles to the 
seaward and parallel to a line connecting the mouth of the 
Tyumen-Ula River (the Soviet-Korean boundary) and Cape 
Povorotny, approximately 115 miles long and averaging about 
50 miles to land (see Illustration 3). 
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tional Law Commission report as exempting 
“historic bays” from dimensional limitations. 
The United States and other countries pro- 
tested the action. 

The ‘Bay’ of Peter the Great is a rather shal- 
low indentation and does not meet the “semi- 
circle” definitional test described above. Fur- 
thermore prior to the 1957 announcement the 
‘Bay’ of Peter the Great had never been in- 
cluded in Soviet listings of “historic bays,” 
which indicates that the Soviet Union assumes 
for itself a right to designate new “historic 
bays” without consulting other nations. Soviet 
scholars do not seem, however, to have recog- 
nized a similar right for other nations. A. K. 
Nikolayev, in his book cited above, ridicules a 
claim by an American jurist that the United 
States has a right, without violating interna- 
tional law, to declare the bays of Alaska inter- 
nal waters of the United States. 

2. Soviet Precedents in Claiming Certain 
Areas as Internal Waters. International prac- 
tice and Article 7 of the Convention on the Ter- 
ritorial Sea and the Contiguous Zone provide 
that the land contiguous to a bay must belong to 
a single state in order for the bay to be recog- 
nized as internal waters. Russian and later 
Soviet claims to lands contiguous to two Si- 
berian seas laid the basis for later claims that 
these seas were Soviet waters. Franz Josef 
Land, on the northwest edge of the “Kara Sea,” 
is acknowledged by Soviet sources * as having 
been discovered by the Austrian navigators 
Weyprecht and Peier in 1873. Franz Josef 
Land was subsequently claimed by Austria- 
Hungary. The United States also had informal 
claims in ‘the archipelago. Wrangel Island, 
bounding one side of the waters now designated 
by the Russians as the “Chukotsk Sea,” was 
claimed by Canada. With the collapse of Aus- 
tria-Hungary and in view of the informal nature 
of the various claims, sovereignty over these is- 
lands became unclear. But it was clear that 
Franz Josef Land, at least, was not indisputa- 
bly Russian (or later Soviet) territory. 

Nevertheless, on April 15, 1926, after Canada 
dropped its claim to Wrangel Island, the Soviet 
Government decreed that all lands, discovered 
and undiscovered and not recognized by the So- 
viet Union as foreign territory, lying between 
the Soviet Arctic coast and the North Pole were 
Soviet territory. 

In 1951 a Soviet work cautiously referred to 
all of the Siberian seas, not merely the Kara 
and Chukotsk Seas, as being “of the bay type 

. which over a long historical period were 





8. Great Soviet Encyclopedia, Vol. 45, p. 435. 
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appropriated by Russian sailors [and] are 
rightly considered by Soviet scholars as ‘his- 
toric bays.’”® Ina 1956 work, these bays were 
unobtrusively raised to the status of historic 
seas—a concept never before mentioned either 
in Soviet or in Western texts of international 
law—and declared to be part of the internal 
waters of the Soviet Union.” 

In 1952 a detailed and ingenious history and 
justification of the designation of the Siberian 
seas as Soviet internal waters was published in 
Bolshevik (No. 7) under the signature of S. A. 
Vyshnepolsky. He based his argument on these 
points: (1) extraordinary ice conditions make 
all vessels absolutely dependent upon icebreak- 
ers and navigational aids provided by the Soviet 
Union; (2) these seas do not form an interna- 
tional commercial sea route; and (3) ancient 
degrees and regulations concerning them went 
unprotested by foreign governments. He also 
cited ancient claims that the Kara Sea was sub- 
ject to Russian sovereignty, ignoring the fact 
that in modern times Soviet cartographers, by 
writing the name much larger on the map, have 
doubled the area of the Kara Sea known as 
such to ancient navigators, bringing it up to the 
shore of Franz Josef Land (admittedly discov- 
ered by the Austrians and hence unknown to the 
ancient Russians) .“ 

A 1954 work cited a Tsarist instruction of 
1853 to the effect that even the Sea of Okhotsk 
is an internal Russian sea.” This would imply 
a great expansion of the already inflated con- 
ception of “historic sea” since the Sea of Ok- 
hotsk washes a section of the coast of a foreign 
state (Japan). A 1956 work less boldly asserted 
that the Sea of Okhotsk is a “closed sea,” ** but 
the Soviet notification to the Japanese Govern- 
ment in 1957 that foreign ships would be ex- 
cluded from that sea by 1959 may indicate that 


. Mezhdunarodnoye Pravo (International Law), Academy of 
Sciences of USSR, Institute of Law, Moscow, 1951, p. 296. 

10. Voyenno-Morskoy Mezhdunarodno-Pravovoi Spravochnik (Naval 
International Law Handbook), Ministry of Defense, Moscow, 
1956, p. 189. The 1934 edition of the Great Soviet Encyclopedia 
does not mention a “‘Chukotsk Sea” even in giving the bound- 
aries of the Chukotsk Peni Later works refer to it as 
part of the Arctic Ocean and give Alaska as its eastern limit. 

- A point of interest in this connection, though one not mentioned 
by Vyshnepolsky, is the application of this argument to trans- 
polar air travel. Soviet law prohibits overflight of internal 
waters. These Arctic waters, however, are being designated as 
internal waters on the basis of ice hazards to navigation, whereas 
aircraft would not be affected by ice floes nor be especially 
dependent upon the coastal state for navigational aids. It is not 
inconceivable that transpol cial aircraft may occa- 
sionally stray over the sea areas concerned. 

12. Keilin, A. D., Sovetskoye Morskoye Pravo (Soviet Maritime Law), 

Vodtransizdat, Moscow, 1954, p. 91. 

13. Voyenno-Morskoi Mezhdunarodno-Pravovoi Spravochnik (Naval 

International Law Handbook), Ministry of Defense, Moscow, 

1956, p. 53. 





= 











606185—61—-—_3 


153 


the U.S.S.R. is expanding their “historic sea” 
concept to include even such bodies of water. 

In current Soviet theory and practice, there- 
fore, a “historic bay” or “‘sea’”’ may be a body 
of water of almost unlimited size, lying between 
the coast of a state and a distant archipelago or 
island, and even though the coastal state is not 
sovereign over the latter. 

3. Soviet Interpretation of the Polar Sector 
Principle. The Soviet Union, following its Arc- 
tic precedent, has declared that it does not rec- 
ognize the claims of any powers to territory on 
the Antarctic coast lying between E. 93 Long. 
and E. 107 Long. The existence of islands 
lying up to 100 miles off this coast may lead to 
later disputes concerning Soviet internal or ter- 
ritorial waters in the Antarctic when the Soviet 
Union formalizes its Antarctic claims. The 
Soviet Government claims that the Russian nav- 
igator, Bellingshausen, “discovered” Antarctica 
and states that the “polar sector” principle is 
inapplicable to Antarctica, thus leaving itself 
free to recognize or claim annexations on some 
other basis. 

With respect to the Arctic, Soviet reference 
to the fact that the United States and Norway 
have not formally annexed all discovered and 
undiscovered land in their polar sectors would 
seem to imply that such land and water is still 
subject to formal claim by another power. 

4. Soviet Use of Continental Shelf Limit To 
Expand Area of “Historic Sea.” The Soviet 
definition of the outer limit of one “historic 
sea,” the East Siberian Sea, is identical with 
the continental shelf in that area. The Soviet 
decree of 1935 giving the boundaries of this sea 

(which was referred to in later Soviet texts as 
an “historic Russian sea”) cited the 200-meter 
isobath—i.e., the ocean floor contour line—as 
the northern boundary of the Soviet claim. The 
Soviet Union thereby claims exclusive sover- 
eignty over an area of ocean in which, by com- 
monly accepted practice and specific provisions 
of the Convention on the Continental Shelf ™“ 
(which the U.S.S.R. has ratified), it is entitled 
only to exclusive rights to the resources of the 
seabed and subsoil and to fishing privileges 
which would be shared by others. The 200- 
meter isobath is a commonly accepted limit of 
the continental shelf for legal purposes (see 
Article 1 of the Convention on the Continental 
Shelf). It is not an accepted method of de- 
termining the limits of “historic bays.” 


C. CLOSED SEAS 
International law does not now recognize the 
concept of “closed sea.” The U.S.S.R. has, how- 





14. United Nations Doc. A/CONF. 13/L. 55, 26 Apr. 58. 
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ever, unilaterally developed such a concept. 
Apart from landlocked seas of the Caspian type, 
the Soviet Union classifies the following also 
as “closed seas.” 

(1) Seas communicating with other seas 
through one or several narrow straits and sur- 
rounded by the “territory” of a “limited number 
of states, the regime of the straits being regu- 
lated by international agreement.” The Soviet 
Naval International Law Handbook in 1956 
cited the Black Sea and even the Baltic as 
“closed seas” in this category. The upper limit 
of “limited number of states” is nowhere speci- 
fied in Soviet sources. The Baltic Sea, for ex- 
ample, washes the shores of seven states recog- 
nized by the Soviet Union. Norway may be 
considered an additional one because, although 
it is not on the Baltic, its shores control the 
Skagerrak, the entrance to that sea, and Nor- 
way must therefore be included in any agree- 
ment regulating shipping in the Baltic. 

(2) Seas as in (1) above surrounded by the 
territory of a “limited number of states” where 
the straits are not regulated by international 
agreement. Soviet sources cite the Sea of Japan 
and the Sea of Okhotsk as examples. This sec- 
ond category is extremely broad and could be 
applied to a number of seas throughout the 
world. 

The Soviet Government has usually held the 
view that the regime of “closed seas” may be 
regulated only with the concurrence of all the 
coastal states. Consequently, it accepted Swed- 
ish and Japanese rejections of Soviet overtures 
jointly to exclude foreign warships from the 
Baltic Sea and the Sea of Japan, respectively. 

In the case of the Sea of Okhotsk, however, 
the U.S.S.R. has taken unilateral action. In the 
Soviet view this sea is passing from the status 
of a “closed sea” to that of a Soviet “historic” 
or “internal” sea. The Convention on Fishing 
and Conservation of the Living Resources of 
the High Seas,’* adopted by the United Nations 
Conference on the Law of the Sea (Geneva, 
1958) establishes the rule and the manner in 
which a coastal state can ultimately compel for- 
eign fishermen to participate in and be governed 
by conservation measures. Coastal state exclu- 
sion of foreign fishermen is, however, expressly 
prohibited (Article 7.2(c)). The Soviet Gov- 
ernment informed Japan of its intention to ex- 
clude all foreign fishermen from the Sea of 
Okhotsk after 1959, thereby attempting unilat- 
erally to convert this area into what it terms an 
“internal” or “historic” sea. It is noteworthy 
in this connection that the U.S.S.R. has declined 





15. United Nations Doc. A/CONF. 13/L. 54, 26 Apr. 58. 
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to ratify the Convention on Fishing and Con- 
servation mentioned above. 

Although in practice the U.S.S.R. acquiesces 
in the current status of the Baltic as an open sea, 
a Soviet work published in 1956 ** cited various 
old treaties with Sweden and Denmark in which 
these countries—but not the other coastal 
states—agreed with Tsarist Russia to exclude 
foreign warships from the Baltic. This and 
other Soviet sources, including the authorita- 
tive Soviet State and Law (June 1950), consider 
these treaties as valid and not as superseded by 
the Treaty of Copenhagen of 1857, which has 
governed the regime of the Baltic since that 
time and which is interpreted by other powers 
as leaving the Baltic open to all foreign ships. 

Note the Soviet work published in 1956" 
which defended the right of coastal states, par- 
ticularly weak and undeveloped states, to the 
ownership of the minerals of the continental 
shelf. 


D. THE CONTINENTAL SHELF 


Fourteen countries, including the United 
States had formally claimed the natural re- 
sources of the continental shelf contiguous to 
their coasts for exclusive exploitation of their 
own nationals prior to 1958. The legality of 
such action has now been formalized by the 1958 
Convention on the Continental Shelf which is 
in process of ratification. 

The concept of the “continental shelf’ is 
threatened by the Soviet definition of at least 
one unilaterally designated “historic sea’”’—the 
East Siberian—as lying to the shoreward of the 
200-meter isobath, which is the usual boundary 
of the continental shelf. The Soviet Union by 
this device raises its claim from that of mere ex- 
clusive mineral rights to complete sovereignty 
on the grounds that the waters so designated 
are “internal.” 


E. FISHING ZONES 


Although the U.S.S.R. does not claim that 
international law sanctions such action it has 
unilaterally excluded Japanese and other fisher- 
men from fishing grounds located far beyond its 
territorial sea belt. 

Soviet practice in waters adjacent to Soviet 
territory contradicts the attitude the U.S.S.R. 
previously held in regard to similar claims by 
Peru and Chile. Whereas Soviet works pub- 
lished in 1956 and 1957 affirm the right of 
coastal states to exclude “imperialists” from 
“plundering” the fisheries and mineral deposits 

(Continued on page 160) 





16. Op. cit. supra, note 13, at 53-5. 
17. Op. cit. supra note 13, at 37-8. 
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JURISDICTIONAL APPROACHES TO 
MARITIME ENVIRONMENTS 


A SPACE AGE PERSPECTIVE 
By JOHN H. PENDER, ESQ.* 
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Consistent with established policy, the views expressed in this article 
are the private views of the author and do not necessarily carry 
official sanction of any Department or Agency of the Government. 
The fact of publication by the JAG Journal does not imply endorse- 
ment of content but indicates merely that the subject treated is one 
which merits attention. 





S INTERNATIONAL LAWYERS and 
statesmen endeavor to keep pace with the new 
spatial problems thrust upon them by recent 
achievements of the scientists, it is only natural 
that there should be a strong inclination to draw 
upon man’s experience with seemingly analo- 
gous situations in the more familiar environ- 
ments. 

Probably because man is likely to have only 
a transitory association with this newest en- 
vironment somewhat akin to his relationship 
with the high seas and international air space, 
and in view of the need for governmental sup- 
port of ventures into space, juridical concepts 
already available for resolving problems involv- 
ing government conducted activities in the 
familiar areas appear to be figuring heavily in 
attempts to develop a sound legal framework 
for dealing with the problems generated by 
man’s entry into outer space. 

The tendency, however, to consider activities 
conducted by governments almost exclusively in 
terms of extensions of national jurisdiction or 
the reach of governmental authority, which is 
*Mr. John H. Pender is currently the Deputy Assistant Legal Adviser 
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develop ts of a of important fields, including the law 
of the sea, atomic energy and military operations abroad. Mr. 
Pender was in charge of the interdepartmental operation guiding 
and supporting the U.S. Delegation to the 1958 Geneva Law of the 
Sea Conference which produced the four existing Law of the Sea 
Conventions and which is generally regarded as the most successful 
international law codification effort to date. The following year 
he was with the U.S. Delegation at the Nuclear Tests Suspension 
Conference in Geneva. Since 1960 he has been a participating con- 
sultant for the U.S. Naval War College international law studies. 
Prior to affiliating with the Department of State, Mr. Pender spent 
a number of years in the corporate tax field. Earlier, he was on 
the faculty of the University of Nebraska College of Law. Mr. 
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so prevalent in the maritime field, might im- 
pede development of the orderly legal regime 
necessary for making maximum beneficial use 
of the various environments. 

Therefore, it is timely to examine some of 
these maritime activities from this standpoint 
so that their potential significance can be 
viewed in proper perspective. For purposes of 
illustration, let us examine to what extent, if 
any, an extension of jurisdiction is involved in 
two kinds of activities which were dramatized 
not long ago by front-page events—the first, 
when the Soviets announced last year the prac- 
tice firing of ICBMs into the mid-Pacific south 
of Hawaii;: the second, when a French inter- 
ceptor earlier this year accosted a Soviet air 
transport off Algeria.’ 

One preliminary observation. In view of the 
breadth of the concept “jurisdiction”, a so- 
called “extension of jurisdiction” can assume 
many forms some of which may have only in- 
consequential international significance such as 
when a State prescribed rules, in themselves 
unobjectionable, to be observed outside its ter- 
ritory as part of the process of lawful entry into 
its territory.* It should be noted that the ob- 
jective herein will be to ascertain whether a 
particular activity necessarily involves the kind 
of extension of jurisdiction which is most likely 
to generate international repercussions—name- 
ly, the assertion of authority to take on-the- 
spot enforcement action against any and all 
craft in an area of the high seas or super- 
jacent air space (the res communis). 


I 


Gunnery practice, weapon testing and other 
military exercise areas have long been familiar 
scenes at sea to mariners and airmen. More 
attention is being attracted, however, as the 


1. See N.Y. Times, p. 1, Jan. 8, 1960. 

2. See N.Y. Times, p. 1, Feb. 10, 1961. 

3. As the Permanent Court of International Justice pointed out 
some years ago, a state in “exercising jurisdiction in its own 
territory, in respect to any case which relates to acts which 
have taken place abroad” is accorded ‘‘a wide measure of discre- 
tion” by international law. The case of the S.S. “Lotus” (1927), 
P.C.1.J., Collection of Judgments, Series A, No. 9, at p. 19. 
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speed of jet aircraft and the development of 
nuclear ships and long-ranged weapons systems 
necessitate larger and more numerous training 
and exercise areas. 

Such areas have already become so common- 
place that one delegate to the last International 
Hydrographic Conference observed that if all 
such areas were depicted on navigational charts 
they “might well lead mariners to think that 
there was no room left to navigate in whatso- 
ever, and they would certainly be afraid of en- 
tering” his nation’s waters.‘ 

Actually there should be little room for mis- 
understanding because relevant terminology 
and cartographic symbols have largely been 
standardized—for mariners, through the ef- 
forts of the International Hydrographic Bu- 
reau (IHB), in which 38 of the leading 
maritime nations participate; and for airmen 
through the work of the practically universal 
86 nation International Civil Aviation Organ- 
ization (ICAO). 

The IHB, for example, has developed succinct, 
functional definitions of prohibited areas, re- 
stricted areas and other maritime areas. These 
indicate that in terms of basic distinctions there 
are two general categories—“restricted areas” 
and “non-restricted areas’’.® 

Accordingly, when a nation intends to assert 
a measure of authority over an area the term 
“restricted area” or a variant thereof, “prohib- 
ited area,” is available. Conversely, if a nation 
is not asserting preemptive authority over an 
area, the charts can depict the area in accord- 
ance with the appropriate non-restrictive area 
markings, including a suitable legend. One 
such legend is “exercise area” which, according 
to Bureau terminology, is an area “within which 
Naval, Military or Aerial exercises are carried 
out.” ® 

Consequently, when a nation announces that 
military forces plan to conduct exercises in a 
particular area of the sea, such action need not 
reflect a claim to exclusive use of the area or to 
exercise control over foreign craft there unless 
the area is also designated a “prohibited area” 
or “restricted area”—the two terms available 
for areas within territorial limits. 

This point was brought out quite forcefully 
at the 1957 Hydrographic Conference in re- 





4. Report of the Proceedings of the Seventh International Hydro- 
graphic Conference (1957), p. 216. 

5. See LH.B. Repertory of Technical Resolutions 1919-1957 (5th ed., 
1960), p. 58. See also Glossary of Cartographic Terms and Man- 
ual of Symbols and Abbreviations Used on the Latest Naviga- 
tional Charts of the Various Countries (3d ed., 1951), pp. P-1 
and P-2. 

6. Hydrographic Dictionary (2d ed., 1951), p. 26. 
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sponse to a proposal that IHB member nations 
show on their charts, inter alia, all the areas 
“reserved for naval and gunnery practice.” ’ 
Not one of the member delegations spoke in 
favor of the idea. 

The British Commonwealth delegation, for 
example, pointed out that they 


had always maintained the principle of the freedom 
of the seas and right of innocent passage, and there- 
fore the absolute necessity to uphold the clear range 
procedure.® 


The Netherlands delegate agreed and added 


it should be borne in mind that, in the case of naval 
or gunnery practice, the full responsibility remained 
with the authorities concerned, while outside terri- 
torial boundaries the sea was free and navigation 
could not be prohibited.’ 


This basic point is even more clearly reflected 
in the ICAO set of definitions. A “prohibited 
area”, for example, is defined as a “specified area 
within the land areas of a State or territorial 
waters adjacent thereto over which the flight 
of aircraft is prohibited.” *® Similarly, a “re- 
stricted area” is a “specified area within the 
land areas of a State or territorial waters ad- 
jacent thereto, designated for other than air 
traffic control purposes, over which the flight of 
aircraft is restricted in accordance with certain 
specified conditions.” * In other words, the lo- 
cation of either kind of area is limited to the 
area of a nation’s sovereignty, the only differ- 
ence between the two being that one involves an 
absolute proscription of flight while the other 
envisages some flight but only pursuant to per- 
mission from the governing authority.” 

In contrast, a “danger area” is defined as a 
“specified area within or over which there may 
exist activities constituting a potential danger 
to aircraft flying over it.”** The “Explanatory 
Notes” for these definitions make it clear that, 
from a legal standpoint, there is a fundamental 
difference between a “danger area,” on the one 
hand, and “prohibited” and “restricted” areas, 
on the other. A “danger area” may be estab- 
lished in national or international air space but 
“restricted” and “prohibited” areas are limited 
to national air space. 

The “Notes” emphasize that the use of 
the term “danger area” is appropriate only when 





7. Op. cit. supra note 4, at p. 77. 

8. Id. at p. 215. 

9. Ibid. 

0. Rules of the Air, Annex 2 to the Convention on International 
Civil Aviation, p. 8 (4th ed., May 1960) (emphasis added). 

11. Ibid. 

12. Id. at p. 31. 

13. Id. at p. 7. 

. Id. at p 31. 
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area has not led to its designation as a “re- 
stricted or prohibited area” and the “effect” 
of a danger area is to “caution” pilots “that it 
is necessary for them to assess the dangers in 
relation to their responsibility for the safety 
of their aircraft.” ** 

Two additional terms are used by the United 
States and it has so informed ICAO. The first 
is “caution area” which covers an area “in 
which there is a visible hazard to flight or navi- 
gation” and is “[g]Jenerally equivalent” to the 
ICAO “danger area”; the other is “warning 
area” which applies to areas in international 
airspace wherein a “hazard (generally invisi- 
ble) to aircraft in flight exists.” *° 

In short, therefore, certain designations of 
areas outside territorial limits (i.e., those em- 
bracing the high seas or international air 
space) are not intended to reflect any claim of 
governmental authority of one nation over the 
area to the exclusion of other nations. 

This is borne out by national practices. Each 
year the basic issue of the British Admiralty 
Notices to Mariners explains with respect to 
“Firing Practice and Exercise Areas,” that “in 
view of the responsibility of range authorities to 
avoid accidents, limits of practice areas will not 
as a rule be shown on charts;” that the “Range 
Authorities are responsible for ensuring that 
there should be no risk of damage from falling 
shell-splinters, bullets, etc., to any vessel which 
may be in a practice area” ; and that if “a vessel 
find herself in an area where practice is in prog- 
ress, she should maintain her course and speed 
but, if she is prevented from doing this by the 
exigencies of navigation, it would assist 
the Range Authority if she would endeavor to 
clear the area at the earliest possible moment”’.”” 

Similar statements of policy are usually set 
forth in the annual issue of other coun- 
tries’ notices, including that of the United 
States..* Furthermore, individual notices cov- 
ering particular exercises generally indicate 
that governments are aware of the fact that for 
those areas within territorial limits they may 
require other users to coordinate their use with 
the governmental agency conducting the special 
activity there, whereas for those areas outside 
territorial limits they must solicit or urge 
cooperation.” 





15. Ibid. 

16. Supplement to Annex 15, p. 6 (1st ed.) (emphasis added). 

17. Annual Summary of Admiralty Notices to Mariners, in force on 
1 Jan. ’61. 

18. See e.g., Notice to Mariners, No. 1, Part I, Jan. 7, 1961, p. 26. 

19. This is not to say that on occasion a governmental action or 
announcement may not be somewhat perplexing. Take, for ex- 


The Soviets have of late been displaying an 
awareness of these principles. Their an- 
nouncement on the targeting of missiles in an 
infrequently traversed portion of the mid- 
Pacific last year cleverly asked governments 
to have craft subject to their authority avoid 
the impact area during the period the Soviets 
desired to use it for that purpose.” 

United States adherence to these principles 
was exemplified by the Government’s action in 
connection with the 1958 atomic weapons tests 
at the Eniwetok Proving Ground in the Pacific. 
When it became apparent that demonstrators 
were intent on entering the danger area to dis- 
rupt the tests, the Atomic Energy Commission 
issued formal regulations making it unlawful 
to enter the area without governmental author- 
ization. But this proscription applied only to 
United States Citizens and other persons over 
whom the United States could lawfully exercise 
jurisdiction.”? 

Experience indicates that the conduct of 
these activities by governmental agencies in in- 
ternational water or airspace need not entail an 
extension of jurisdiction over the area involved. 


ample, the Australian Defense (Special Undertakings) Act of 1952 
pursuant to which the Australian Department of Civil Aviation 
issued an announcement which made it appear that the Australian 
Government was appropriating for its exclusive use sizable por- 
tions of nearby high seas and superjacent air space by desig- 
nating them prohibited and restricted areas. Subsequent timely 
notices to aviators by the Australian Government, however, made 
it clear that the “prohibited area” embraced only “Australian 
territory and territorial waters, and the airspace above such 
area”; another expressly indicated that the same was true also of 
the “restricted area”; and a third described the area of inter- 
national concern merely as an “area dangerous to aircraft and 
shipping.” See Australian H.O. Notice to Aviators 18-20, Sept. 
3, 17 and October 1, 1952, respectively; see also H.O. Notice to 
Aviators 7, April 9, 1956. 

20. See N.Y. Times, Jan. 8, 1960, p. 2, for the Tass text of the Soviet 
Government announcement which was also circulated to govern- 
ments through diplomatic channels. A similar announcement was 
made by the Soviets on Sept. 10, 1961 with respect to missile test- 
ing again in that general area. See N.Y. Times, Sept. 11, 1961, 
p. 2 and Hydropac 1763/61-ABCD (Sept. 13, 1961). In contrast, 
however, is their intervening notice about rocket exercises in the 
Barents and Kara Seas in which case the Soviets purported to 
disclaim “responsibility for damage to ships or aircraft entering 
the ... danger area.” Naveam 7086, Sept. 7, 1961; refer W. 
Harben’s article this issue, “Soviet Attitudes and Practices Con- 
cerning Maritime Waters” at p. 149; see also Wash. [D.C.] Post, 
Sept. 2, 1961, p. 1. 

21. 23 F.R. 2401 (1958). The propriety of using the high seas and 
superjacent airspace has, of course, been the subject of much 
discussion in professional journals and in international forums, 
including the International Law Commission during its prepara- 
tion of the Law of the Sea Conventions, the resulting Law of 
the Sea Conference at Geneva and the Seventh I.H.C. at Monaco. 
A variety of arguments, pro and con, have been adduced. Com- 
pare McDougal and Schlei, “The Hydrogen Bomb Tests in 
Perspective”, 64 Yale L.J. 648 (1955) and McDougal, “The 
Hydrogen Bomb Tests and the International Law of the Sea”, 
49 A.J.IL.L. 356 (1955) with Margolis, “The Hydrogen Bomb 
Experiments and International Law”, 64 Yale L.J. 629 (1955). 
Obviously if a particular military exercise or test introduces a 
hazard which, once released, precludes use of the affected area 
for a prolonged period of time by others desirous of using the 
area at that particular time, a question would arise as to 
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Thus, the designation of an area as a danger, 
caution or warning area merely indicates that 
the designating nation is using the area periodi- 
cally for a special activity which is a valid use 
of the res communis, under the principle of the 
freedom of the seas and superjacent airspace,”? 
and that it is calling this activity to the attention 
of other regular or potential users of the area so 
that they may either avoid the area or be espe- 
cially alert while using the area, thereby per- 
mitting all interested users to make maximum 
use of and derive maximum benefit from the 
area. 
II 


The conduct of air defense identification ac- 
tivities over the high seas adjacent to coastal 
states is another governmental activity about 
which there has been speculation from time to 
time as to whether it necessarily involves the 
kind of extension of jurisdiction under discus- 
sion—i.e., the subjection of a portion of inter- 
national air space to the superior authority of 
the adjacent coastal nation conducting such 
activities.** 

From the general characterization of this 
operation it is evident that the immediate ob- 
jective is to ascertain the identity, or intentions, 
of aircraft approaching national airspace in 
order to facilitate dealing effectively with bel- 
ligerent acts at the earliest possible opportunity. 

How could this be accomplished? Obviously 
an up to the minute record of aircraft in the 
area of concern must be maintained. Aircraft 
positions could be ascertained through visual 
or electronic means as the aircraft enters the 
area, although it is evident that notification of 
flight plans well in advance of entry into the 
area would facilitate the effective and safe im- 
plementation of the program. Then any air- 
craft which did not identify itself by such an 
advance report could be identified and its in- 
tentions ascertained with sufficient accuracy on 


whether such a use was not tantamount to a temporary appro- 
priation or assertion of exclusive jurisdiction over the area. 
Much would depend on the length of time in relation to its sig- 
nificance to other normal users. Heretofore, United States 
atomic tests in the Pacific have rendered high seas areas haz- 
ardous for at most a few days at a time and in an area where 
that amount of time usually does not appear to be of the essence 
to others who occasionally might need to traverse that remote 
area. 

22. Article 2 of the 1958 Geneva High Seas Convention provides 
that the freedom of the high seas includes not merely the right 
to traverse the waters but also the freedom to fly over the seas. 
See Senate Executives J to N, inclusive, 86th Cong., Ist Sess. 
(1959), p. 28. 

23. Compare Martial, “State Control of the Air Space Over Terri- 
torial Sea and the Contiguous Zone”, 30 Can. Bar Review 245 
(1952) and Murchison, The Contiguous Air Space Zone in In- 
ternational Law (1956) with the American Law Institute’s Re- 
statement of the Foreign Relations Law of the United States 
(Tentative Draft No. 2, 1958), p. 49. 
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the spot through radio communication from the 
ground with the pilot or through having an in- 
terceptor fly up to look over the situation and 
perhaps communicate with the other plane by 
radio or by means of the customary aerial sig- 
nals or maneuvers. 

Should those steps fail to yield the desired 
information the interceptor could escort the 
plane in question until doubts as to its non- 
belligerent character and apparent destination 
are resolved. 

Such a procedure need not entail an extension 
of the coastal state’s jurisdiction over interna- 
tional air space as such even though pursuit or 
escort may be involved so long as that critical 
phase of the procedure can genuinely be char- 
acterized as surveillance or shadowing. 

So viewed, to what extent do United States 
practices in this field involve such an extension 
of jurisdiction? The relevant regulations state 
their purpose is to provide “rules... to 
locate, identify and control United States and 
foreign aircraft operated within areas... 
designated as Air Defense Identification Zones 
(ADIZ)” ** and to that end they seem to reflect 
an expectation that all non-military foreign 
planes entering the area will want to communi- 
cate with appropriate air traffic control centers 
in the United States. Obviously, on the practi- 
cal side, full cooperation by the maximum num- 
ber of aircraft pilots is to everyone’s interest 
since it not only eases quantitatively the sur- 
veillance operations of United States intercep- 
tors but also contributes to over-all air safety 
and eliminates the possibility of an incoming 
plane being mistaken for one bent on belligerent 
action. 

The characterization of the objective, how- 
ever, does not necessarily resolve the basic 
question which in this instance turns on the 
means (direct or indirect) by which control is 
achieved. In this connection the original notice 
of the regulations stated that they were being 
issued “to establish security provisions for the 
use of aircraft . . . in the airspace above the 
United States, its territories, and possessions 
(including areas of land or water administered 
by the United States under international agree- 
ment),”*> an area reference taken verbatim 
from the provision of the Civil Aeronautics Act 
of 1938 upon which the substance of the regula- 
tion were then grounded.”* And the notice of 
reissuance of the regulations last year an- 


24. 14 CFR 620.1(b). 

25. 15 F.R. 9319 (1950). 

26. Section 1203 of the Act, added in 1950. 
703. Note also E.O. 10197, 15 F.R. 9180. 





64 Stat. 825, 49 U.S.C. 
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nounced that “no substantive change” was 

intended.”* 

Achieving the stated objective in a coastal 
ADIZ indirectly through the power to lay down 
prerequisites for lawful “use” of airspace over 
which the United States already exercised 
jurisdiction—i.e., airspace within territorial 
limits of the United States, trusteeship areas 
and the like—seems evident from the distinc- 
tion made in the regulations between domestic 
and foreign aircraft in a coastal ADIZ outside 
United States airspace. For United States air- 
craft the regulations state that the reports “‘are 
required.” 28 For foreign aircraft, however, 
the regulations provide that the pilot “shall 
not operate” his aircraft “into the United 
States” without having previously filed certain 
reports.”® 

In other words, after a commander of a for- 
eign aircraft is in the United States he can 
be charged, under the regulations, for entering 
the United States improperly if, for example, 
he failed to give advance notification while in 
the coastal ADIZ, of the details of his inten- 
tion to enter the United States.*° 

To this writer such a coastal ADIZ program 
need not be characterized as involving a sea- 
ward extension of jurisdiction in the sense de- 
scribed at the outset. And in view of the 
confusion over and desparity of attitudes to- 
ward what constitutes a meaningful contiguous 
zone,*? it would not appear especially helpful to 
so characterize this activity. 

Whether or not the conduct of an air identifi- 
cation program beyond territorial limits on a 
contiguous zone basis which involved an exten- 
sion of jurisdiction would be internationally 
valid is another question. For purposes here 
the writer believes it is sufficient to note that it 
would seem appropriate to consider air identifi- 
cation activities which did not exceed the limits 
of surveillance as a particular type of “use” of 
the res communis. In other words, announce- 
ment of such a program could be considered 
27. 25 F.R. 339 (1960). The reissuance took place primarily because 

the Federal Aviation Act of 1958 (72 Stat. 731), upon which the 
regulations are now grounded, supplanted the 1938 Act which 
theretofore provided the basis for the regulations. 

28. 14 CFR 620.12 (b) (1). 

29. 14 CFR 620.12(b)(2). The proposed restatement of the regula- 
tions would put this point, quite sensibly, in positive rather than 
negative language. See 26 F.R. 5427 at 5428 (June 17, 1961). 

30. Cf. “Interpretative Letter” set forth in U.S. Naval War College, 

International Law Situations and Documents, 1956, p. 591. 

See discussion in the International Law Commission during its 

consideration of draft Law of the Sea Conventions especially 

A/CN.4/SR.291, pp. 8-10 and I LL.C. Yearbook 1956 at pp. 51, 


76-82. Compare Fitzmaurice, “The Law and Procedure of the 
International Court of Justice, 1951-54,” 31 B.Y.IL.L. 371 at 





31. 


— 


376-381 (1954) with Restatement of the Foreign Relations Law 
of the United States (Tentative Draft No. 2, 1958), pp. 47-48. 





equivalent to announcements of the caution and 
warning areas for military exercises which were 
examined earlier. In the coastal ADIZ situ- 
ation, special surveillance activities, rather than 
some form of military exercise, warrant the 
national call for cooperation between all po- 
tential users to minimize hazards and to maxi- 
mize the beneficial usefulness of a portion of 
international air space. 

If national security objectives can be suffi- 
ciently achieved through a coastal ADIZ pro- 
gram by means of indirect control, or without 
an extension of jurisdiction, the recent Franco- 
Russian incident noted at the outset suggests 
that any additional advantages which might 
accrue to the coastal state from a direct control 
approach may be outweighed by other interna- 
tional considerations.*? 


III 


So ldng as contemporary needs can be met on 
the basis of “use” of international areas rather 
than on the basis of extensions of jurisdiction, 
there is reason to hope for orderly development 
of the law since Article 2 of the 1958 Geneva 
High Seas Convention provides a modern and 
flexible set of principles within which problems 
can be resolved on that basis. This funda- 
mental provision places no finite limitation on 
the uses to which international space may be 
adapted, so long as the use does not involve a 
subjection of any portion of the high seas to 
the “sovereignty” of any State and the use is 
“reasonable” in “regard to the interests of other 
States in their exercise of the freedom of the 
high seas.” 33 


32. See first pages of N.Y. Times, Feb. 10-12, 1961, and page 4 of 
Feb. 13, 1961 issue. It is interesting to note that in this instance 
the Soviets contended that ‘“‘no state, if it does not wish to 
become a violator of international law, has the right to dictate 
to foreign planes the courses they should steer over international 
waters.” N.Y. Times Feb. 12, 1961, at p. 3, col. 1. It is inter- 
esting to note that the Canadian program, initiated solely on 
the basis of a NOTAM (the procedure utilized in connection with 
the above noted use of exercise areas which do not involve a 
jurisdictional claim), does not provide for criminal penalties but 
merely states that “violation” of the “rules will render the pilot 
of an aircraft liable to inflight interception by military inter- 
ceptor aircraft.” Paragraph 2.10.1, reprinted in Murchison, op. 
cit. supra note 23, at p. 84 (emphasis added). This is significant 
because the term “interception” is not normally a word of art 
which necessarily indicates enforcement action. It could, there- 
fore, refer only te identification and surveillance. If enforcement 
action was definitely intended, one would expect to find the 
term “intervention” or “engagement”. 

33. The article starts with the proscription that the “high seas being 
open to all nations, no state may validly purport to subject any 
part to its sovereignty.” It goes on to specify that the freedom 
of the high seas comprises freedom of navigation, of fishing, to 
lay submarine cables and pipelines and to fly over the high seas 
which, along with others “recognized by the general principles 
of international law, shall be exercised by all states with reason- 
able regard to the interests of other states in their exercise of 
the freedom of the high seas.” Senate Executives J to N, inclu- 
sive, op. cit. supra Note 22, at p. 28. 
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In view of the relevance of the so-called rea- 
sonableness test, it is important to bear in mind 
that this provision of the Convention deals with 
rights to use, not rights to exercise jurisdiction. 
There is a danger of confusion because of the 
tendency in this country to associate “reason- 
ableness” in this field primarily with questions 
of jurisdictional rights. This is perhaps trace- 
able to an oversimplified reading of Chief Jus- 
tice Marshall’s opinion in Church v. Hubbart 
(1804), a case which turned on the right of a 
state to seize (i.e. exercise jurisdiction over) a 
foreign vessel on the high seas.** 

There Marshall used the reasonableness ap- 
proach in a significantly different manner than 
is often the case now. Marshall did not say 
that he could see where the seizing country 
would regard its action was reasonable and, 
therefore, valid; nor did he say that he, after 
collateral examination, agreed with the seizing 
state that its action was reasonable. Rather, 
he proceeded on the premise that if other nations 
followed suit or did not protest the seizing state’s 
claim to exercise jurisdiction, it was proper for 
a bystander to conclude that the seizing state’s 
action was reasonable and consequently, not in- 
ternationally invalid. 

In other words, Marshall assayed the inter- 
national reasonableness of the claim on the 
basis of the then existing record of other 
nations’ reactions to that particular kind of 
claim. There is, however, a tendency to cite 
that opinion of Marshall in support of the kind 
of unilateral, prospective assessment a nation 
must make of its own proposals whenever it is 
about to break new ground, regardless of 
whether it is on the basis of use or of juris- 
diction. 

Perhaps the continental concept of “abuse of 
rights” may be more helpful in keeping possibly 
conflicting rights to use properly balanced and 
for keeping “rights to use” distinguished from 
“rights to exercise jurisdiction.” 

The significance of these differences is pointed 
up by reactions to the Declaration of Panama 
(1939) .wherein the American Republics 
claimed the “right” to have the “waters adja- 
cent to the American continent’, and extending 
out several hundred miles from their coasts, 
“free from the commission of any hostile act by 
any non-American belligerent nation... .”* 
Where does this action fit in the web of the law? 
Does it reflect a claim by the declarants to exer- 
cise extra-territorial jurisdiction, a claim upon 


which other extra-territorial exercises of juris- 
diction may be pyramided? 


It would be much less confusing, and poten- [| 


tially more beneficial, particularly in the light 
of modern weapons developments, to restrain 
the urge to discover some new jurisdictional 
significance in such action and view it simply 
for what it purports to be—a concerted ex- 
pression of the declarants’ understanding that 
the freedom to navigate and fly over the high 
seas, while embracing the right of combatants 
to conduct maritime warfare there, has its lim- 
itations and can be abused at some geographical 






g 


point before leaving the res communis (i.e., | 


before reaching the territorial sea where the 
coastal state may assert superiority) .** Ration- 
alizing the validity of such action in terms of 
jurisdictional rights would seem to be of mar- 


ginal value at best when they can properly be | 
explained in terms of fundamental limitations | 
guarding against abuses of the right to put the | 


res communis to a particular use. 

THE INTERNATIONAL. COMMUNITY 
tends to accept readily newer activities made 
possible by technological developments—cables, 
pipelines, submarine navigation, etc.,—when 
they involve adapting the res communis to a 
new use and do not involve an extension of one 


nation’s superior jurisdiction over a particular | 


area. 

Attempts to project national jurisdiction or to 
claim some new authority over areas of the res 
communis have, in the past, provoked war or 
served as a source of discord among nations. 

Perhaps this lesson of maritime history will 


be kept well in mind as nations grope with the 


legal problems of outer space. 


36. Cf. Powers, “International Law and Open-Ocean Mining”, 15 
JAG Journal 55 at p. 55 (1961). 








MARITIME (Continued from page 154) 
of the continental shelf,* a work published in 
1951 7° denounced the 200-mile special fishing 
zone decreed by Chile and Peru for exclusive 
exploitation for their own nationals as “illegal” 
and inspired by the “imperialists” in order “to 
ensure monopoly domination of the exploitation 


EE ROA ATE AO a AR By EA 





of the natural riches of the open sea.” This 200- | 
mile fishing zone is cited, however, in other | 


Soviet texts as an example of the right of a 
coastal state to set the width of territorial 
waters as it sees fit. 





34. 2 Cranch 187. 
35. 1 Dept. of State Bulletin p. 331 (Oct. 7, 1939); see VII Hack- 
worth, Digest of International Law, 702 (1943). 
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18. Ibid., also Uustal, op. cit., pp. 77-78. 
19. Mezhdunarodnoye Pravo (International Law), Academy of Sci- 
ences of the USSR, Institute of Law, Moscow, 1951, pp. 305-306. 
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CARIBBEAN LEASED BASES JURISDICTION 


By RADM ROBERT D. POWERS, Jr., USN* 
DEPUTY AND ASSISTANT JUDGE ADVOCATE GENERAL OF THE NAVY 








Consistent with established policy, the views expressed in this article 
are the private views of the author and do not necessarily carry 
official sanction of any Department or Agency of the Government. 
The fact of publication by the JAG Journal does not imply endorse- 
ment of content but indicates merely that the subject treated is one 
which merits attention. 





= BASES IN the country of other sov- 
ereigns is a significant development of the 20th 
Century. Most of these bases in recent years 
have been leased for a finite term with fixed 
provisions as to use and jurisdiction. The bases 
at Guantanamo Bay in Cuba and the Canal 
Zone in Panama are unique in their grants 
of jurisdiction and their indefinite terms of oc- 
cupancy. There are special historical reasons 
for the terms of these leases. 

Guantanamo and the Canal Zone were leased 
at the turn of the century, at a time when con- 
quest and colonialism were still recognized by 
the community of nations. Had these bases 
been acquired by any nation other than the 
United States it is unlikely that the granting 
nations would have been able to retain any 
vestige of sovereignty. Prior to the lease of the 
base at Guantanamo there had been few known 
leases from one sovereign to another of large 
areas of territory. Most agreements provided 
for temporary use of coaling stations and re- 
pair of ships. Some leases had been imposed 
on weaker powers by the strong nations of the 
world. Such leases were generally considered 
as the practical equivalent of cession, leaving in 
the lessor nation only a possibility of alternate 
reversion, with a paper recognition of the 
retention of sovereignty. 





*Rear Admiral Robert D. Powers, Jr., USN, in addition to exten- 
sive experience in military and administrative law, has had close 
involvement with international law throughout his naval career. 
In June 1941 he became the first Legal Officer for the Naval Operat- 
ing Base at Trinidad, obtained under the Leased Bases Agreement 
of 1941 with Great Britain. After tours of duty as the International 
Law Officer of the Office of the Judge Advocate General, Navy 
Department, and as Fleet Legal Officer, Commander-in-Chief, U.S. 
Atlantic Fleet, Admiral Powers went to Spain as the legal adviser 
to the U.S. Negotiating Group in connection with obtaining base 
rights which resulted in the Bases Agreement of 1953. Previous 
to his appointment as Deputy Judge Advocate General, Admiral 
Powers had served as District Legal Officer, Fifth Naval District; 
Assistant Judge Advocate General for International and Admin- 
istrative Law; and Director, Office of the Judge Advocate General, 
West Coast. A writer and speaker on international law subjects, 
among his professional affiliations are membership in the American 
Bar Association and the American Society of International Law. 

1. Cf. Westlake, International Law, Part I, p. 135. 


Of this type were the 1898 leases granted by 
China to Russia for 25 years covering Port 
Arthur and Talienwan; to England of Weihai- 
wei “for so long a period as Port Arthur shall 
remain in the occupation of Russia”; and of 
Kaulining for 99 years; to Germany of Kian- 
chan for 99 years; and to France of Kwang- 
chouwan. Similar also was the lease in 1891 
by the Sultan of Zanzibar to the British East 
India Company in perpetuity. These leases 
were more a recognition of the fact of forced 
occupancy than a free agreement between 
nations. 

After the end of the Spanish-American War, 
which was waged for the liberation of Cuba by 
the United States, there was some sentiment 
for the annexation of Cuba to the United States, 
but the United States kept its promise of free- 
dom and Cuba joined the community of nations 
as a free and independent state. Provisions 
were made for a naval base at Guantanamo 
Bay, the area of which was first occupied by 
the United States Marines during the Spanish 
American War. The naval forces in the Bay 
and the Marines ashore aided in the capture of 
Santiago from the Spanish. Thereafter the 
base was used in the liberation of Cuba. The 
presence of United States forces on the base 
was recognized as a guarantee of the independ- 
ence of the new nation. 

The right of the United States to use the 
base was not formalized until 1903, but an ap- 
pendix to the Constitution of Cuba, promulgated 
the 20th of May 1901, provided: 


Article VII. To enable the United States of America 
to maintain the independence of Cuba, and to protect 
the people thereof, as well as for its own defense, 
the Cuban Government will sell or lease to the United 
States the lands necessary for coaling or naval sta- 
tions, at certain specified points, to be agreed upon 
with the President of the United States.’ 


Pursuant to this general authority an agree- 


ment of lease for the base at Guantanamo Bay, 
and also at Bahia Honda,’ was executed by 


2. Article VII of the Act of Congress approved March 2, 1901 con- 
tained identical provisions. 

$. Bahia Honda was abandoned after 9 years and reverted to Cuba. 
A 1912 treaty with Cuba which would have enlarged the base at 
Guantanamo and released Bahia Honda was never ratified. (cf. 





Foreign Relations, 1912, XIV, p. 295-7; id. 1913, p. 353-4; id. 
1914, p. 186-7). 
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President Roosevelt and President Estrada 
Palmo on February 16, 1903.4 A further 
agreement by the Presidents of the two coun- 
tries, dated October 2, 1903, provided for an 
annual rental of $2,000.00 in gold; for acquisi- 
tion of private interests by Cuba; for boundary 
fences; prohibited commercial, industrial or 
other enterprises within the reservation; pro- 
vided for the mutual surrender of fugitives 
from justice; exempted imports into the base 
from Customs and other duties; and provided 
for the free passage to and from Cuban ports 
(except in time of war) of vessels into and out 
of the Bay. 

By treaty ratified by both Cuba and the 
United States and proclaimed by President 
Franklin D. Roosevelt on June 9, 1934, the pre- 
vious agreements were continued, but it was 
made clear that the lease should continue “Until 
the two contracting parties agree to modifica- 
tion or abrogation.” Also, a provision author- 
ized the suspension of communication between 
the Base and Cuba by either of the two govern- 
ments for any period necessary to prevent the 
spread of contagious disease. 

AS THE AGREEMENT for the lease of the 
Canal Zone is very similar in substance to that 
of the base at Guantanamo it seems well to com- 
bine the interpretation of the lease rights at 
both, after also stating briefly the history and 
provisions of the Canal Zone Lease. In this 
regard Professor Norman J. Padelford’s au- 
thoritative work*® has been the basis of the 
following summary. 





4. The provisions of this lease are so short that they may be repro- 
duced here. 
Article I provides: 
“The Republic of Cuba hereby leases to the United States, for 
the time required for the purpose of coaling and naval stations 
the following described areas of land and water situated in the 
Island of Cuba. [The remainder of this article delineates the 
leased areas.] 
Article II: 
“The grant of the foregoing Article shall include the right to 
use and occupy the waters adjacent to said areas of land and 
water, and to improve and deepen the entrances thereto and 
the anchorages therein, and generally to do any and all things 
necessary to fit the premises for use as coaling or navai sta- 
tions only, and for no other purpose. 
“Vessels engaged in the Cuban trade shall have free passage 
through the waters included within this grant. 
Article III: 
“While on the one hand the United States recognizes the con- 
tinuance of the ultimate sovereignty of the Republic of Cuba 
over the above described areas of land and water, on the other 
hand the Republic of Cuba consents that during the period of 
occupation by the United States of said areas under the terms 
of this agreement the United States shall exercise complete 
jurisdiction and control over and within said areas with the 
right to acquire (under conditions to be hereafter agreed upon 
by the two Governments) for the public purposes of the United 
States any land or other property therein by purchase or by the 
exercise of eminent domain with full compensation to the 
owners thereof.” 
5. Norman J. Padelford, The Panama Canal in Peace and War, 
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In 1850 the United States and Great Britain 
by treaty * pledged to each other that neither 
would obtain or maintain exclusive control over 
a ship canal between the Atlantic and Pacific 
Oceans. This treaty was superseded in 1901 
by the Hay-Pauncefote Treaty * which freed the 
United States to negotiate for a canal to be & 
controlled by the United States, but insofar as | 
Great Britain was concerned provided for the 
neutralization of the canal. Thereafter the 
Spooner Act ® authorized the acquisition of the 
rights of the New Panama Canal Company from 
France, the acquisition of “perpetual control of © 
a strip of land” with a right to build a canal, 
and the actual construction of a canal. On 
November 18, 1903, the Hay-Varilla Convention 
for the Construction of a Ship Canal to Con- 


<% 














nect the Waters of the Atlantic and Pacific | 
Oceans was signed. Under this agreement the 


newly established Republic of Panama granted : 


to the United States 


in perpetuity the use, occupation and control of a 


zone of land and land under water for the construc- 


tion, maintenance, operation, sanitation and protection 


of said Canal [Article IT] 


ten miles wide beginning in the Caribbean Sea 
three marine miles from the shore and extend- 
ing into the Pacific Ocean three marine miles.” 
The sole provision of the treaty regarding 
jurisdiction is contained in Article III: 


The Republic of Panama grants to the United States 





all the rights, power and authority within the zone 


mentioned and described in Article II of this agree- © 
ment and within the limits of all auxiliary lands 
and waters mentioned and described in said Article 


II which: the United States would possess and exer- | 


cise if it were sovereign of the territory within which | 

said lands and waters are located to the entire exelu- 

sion of the exercise by the Republic of Panama of 
any such sovereign rights, power or authority. 

The rights of the United States were pro- 
tected by the provisions of Article XXIV which 
provides that no change in the laws or treaties 
of Panama could affect the rights of the United 
States without its consent, and further that the 
rights of the United States would not be affected 


- 


by Panama becoming part of any other govern- © 


ment or confederation. 


MacMillan and Co. (1942). 
study of the Panama Canal and the Canal Zone. 
6. Clayton-Bulwer Treaty, 9 Stat. 995. 





7. 32 Stat. 1903. Y 
. While the United States is bound by treaty only with Great 
Britain and Panama it has adopted the rule that the Canal shall 3 
be free and open to the vessels of commerce and war of all | 
nations who observe the rules which were established by Article | 


@ 


III of the May-Pauncefote Treaty. 
. 32 Stat, 481, June 28, 1902. 
10. The full text of the Convention is in 33 Stat. 2234. 
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The jurisdictional provisions of Article III 
were not affected by the supplemental treaties 
between the two nations in 1936 and 1955. In 
fact, the provisions of the 1936 treaty reaffirm 
the exercise of full jurisdiction over the zone. 
Nor does the recent authorization to fly the flags 
of both nations over the territory have any effect 
upon the treaty." 

Do the jurisdictional provisions of the Guan- 
tanamo Base treaty and the Canal Zone treaty 
have the same effect? At the outset it should 
be noted that while there are military and naval 
bases in the Canal Zone, the zone itself has pri- 
marily been administered as a civil government, 
having a governor who is a Major General in 
the U.S. Army, a civil administration, a code 
of laws and regulations, and its own courts. 
The base at Guantanamo, being solely a naval 
base, has been administered by the Navy, with 
no separate code, no civil administration and 
no civil courts. This difference in administra- 
tion has resulted from the use of the leased ter- 
ritory, and not from the provisions of the 
treaties creating them. 

Both treaties are indefinite in time, depending 
upon consent of the United States for abroga- 
tion. Both contain provisions which grant to 
the United States all rights of jurisdiction and 
control. In the Guantanamo lease the words 
of grant are: 


... The United States shall exercise complete 
jurisdiction and control. 


The provisions of the Canal Zone lease more 
specifically state: 


... grants to the United States all the rights, power 
and authority ... which the United States would 
possess and exercise if it were the sovereign of the 
territory ... to the entire exclusion of the exercise 
by the Republic of Panama of any such sovereign 
rights, power or authority. 

The treaty with Cuba specifically recognizes 
the continuance of “the ultimate sovereignty” 
of the Republic of Cuba. The Canal Zone lease 
recognizes the residual sovereignty of Panama 
by the use of the words “if it were the sov- 
ereign”, which recognizes that there is a reser- 
vation of nominal sovereignty by Panama,’ 
and that the grant is not an outright cession. 

IT MAY BE said that the words used regard- 
ing sovereignty in the two treaties grant to the 
United States the complete right in each case 


to act as the sovereign, with titular or residual 
sovereignty in the grantor nation. This is clear 
in the Panama treaty for there is such an af- 
firmative grant. In the Cuban treaty the 
approach is negative, the only mention of sov- 
ereignty being a recognition of the ultimate 
sovereignty of Cuba. If merely ultimate sov- 
ereignty is recognized by both parties as re- 
maining in Cuba, then the exercise of present 
or actual sovereignty must be vested in the 
United States. Yet international lawyers will 
argue with logic that all the rights of sov- 
ereignty will not pass in a treaty solely as the 
result of a recognition of ultimate sovereignty. 
Since we are primarily concerned with juris- 
diction and control this distinction will not be 
further pursued. There is no question but 
that the same grant of jurisdiction is contained 
in both leases. 

In both cases there is a recognition of con- 
tinuing sovereignty in the granting nation. In 
both there is a complete grant of jurisdiction 
and control, with only a possibility of reversion- 
ary or residual jurisdiction in the grantor. 
Thus in either case any exercise of jurisdiction 
by the grantor during the continuation of the 
leases is conditioned upon the consent of the 
United States, express or implied. Non-exer- 
cise alone is not sufficient to vest jurisdiction 
in the grantor nations. Likewise where some 
type of jurisdiction over persons within the 
leased territory, as, for example, the custom of 
turning Cuban offenders on the Guantanamo 
Base over to Cuba for trial, has been impliedly 
recognized, the terns of the lease are such that 
this practice cannot divest the United States of 
its continuing right to exercise jurisdiction if 
it chooses to do so. 

In the years immediately following the rati- 
fication of the Canal Zone treaty there was 
considerabie opinion in the United States that 
sovereign powers over the Canal Zone were 
vested in the United States.** 

An opinion by Attorney General Bonaparte 
in 1907 begins with “In my opinion the sov- 
ereignty over the Canal Zone is not an open 
or doubtful question”, and further states, 


The omission of the words expressly passing sov- 
ereignty was dictated by reasons of public policy, 
I assume; but whatever the reason the treaty gives 
the substance of sovereignty.“ 





1l. On September 18, 1960, the Panamanian flag was flown in an area 
of the Canal Zone, pursuant to authorization by the President of 
the United States. 

Also it should be noted that the territory was not granted in 
perpetuity, but only the use, occupation and control of the ter- 
ritory. This was for a specific purpose, the construction, main- 
tenance and operation of the Canal. 


12. 


n 


163 


13. Cf. Secretary of State, John Hay, letter to J. D. de Obaldia of 
October 24, 1904: 
“The United States at all times since the treaty was concluded 
has acted upon the theory that it has secured in and to the 
Canal Zone the exclusive jurisdiction to exercise sovereign 
rights, power and authority.” 
14. 26 Att’y Gen’l 376. 
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In Wilson vs. Shaw ™ the Court held that the 
title of the United States to the Canal Zone was 
perfect, and that the territory belonged to the 
United States. Some persons went so far as to 
assert that the United States was sovereign. 
While the Supreme Court did not deal with 
sovereignty, Senator Morgan in asking to have 
the Court’s Opinion printed in the Congres- 
sional Record said: 
- in which opinion the Supreme Court settled 
finally and forever the question of sovereignty of 
this country absolutely over that territory.” 


Later William Howard Taft, then Secretary of 

War, stated that: 
Article III is peculiar in not conferring sovereignty 
directly upon the United States, but in giving to the 
United States the powers which it would have if it 
were sovereign. This gives rise to the obvious impli- 
cation that a mere titular sovereignty is reserved in 
the Panamanian Government. Now I agree that to 
the Anglo-Saxon mind a titular sovereignty is 
like ...a barren ideality, but to the Spanish or 
Latin mind, poetic and sentimental, enjoying the 
intellectual refinements . . . it is by no means unim- 
portant... .* 


This consideration of the treaty as leaving at 
least a titular sovereignty in Panama was again 
mentioned by Mr. Taft when he was Chief 
Justice of the Supreme Court.** 

The treatment of the character of the Canal 
Zone in recent years has recognized that the 
ultimate sovereignty is in Panama. That 
country’s right to the territory and jurisdiction 
over it is reversionary, or, currently, nominal. 
The normal rights of sovereignty can only be 
vested in Panama if the United States were to 
relinquish its right, or to fail to meet the con- 
ditions on which the property and jurisdiction 
were granted. 

The recognition of the retained sovereignty 
of Panama was illustrated by the action taken 
on the report made to the United Nations on 
the Canal Zone as a non self-governing terri- 
tory under the provision of Article 73(e) of the 
United Nations Charter. When the United 
States made such a report Panama objected 
and thereafter the United States forwarded no 
such report on the Canal Zone.*® 

IT IS CLEAR that the United States cannot 
dispose of sovereignty, nor can it transfer to 
another nation the rights and powers granted 
15. 204 U.S. 24, 27 Sup. Ct. 233, 235. 

16. See Congressional Record for January 22, 1907, p. 1518. 
17. Senate document No. 401, 59th Cong. 2nd Session, Vol. III, 2526 
(Cong. Record for July 24, 1912, p. 10119). 


18. In Luckenbach Steamship Co. vs. U.S., 280 U.S. 173, 50 Sup. 
Ct. 148. 





19. Vali, Servitudes in International Law, Stevens & Sons, Ltd. 


(1958) p. 258. 


JAG JOURNAL 








to it. Neither can the United States make use 
of the territory for a purpose not written within 
the terms of the grant. 

Except for the possible exception of the right 
to independently handle diplomatic matters, 
which is included in the grant to act as if it 
were the sovereign *° the jurisdictional status 
of the Canal Zone and the Guantanamo Base are 
substantially the same. 

There may be some question also as to the 
right of the United States to establish custom 
duties for the Guantanamo Base.** These are 
usually rights reserved by a sovereign and 
probably do not pass under a grant of exclusive 
jurisdiction without either specific provisions 
or a grant of all sovereign rights. The United 
States has never attempted to establish custom 
duties in the Guantanamo Base. It has, how- 
ever, established a United States Post Office. 

Because the Guantanamo Base has been ad- 
ministered solely as a naval base, there is a 
marked scarcity of recorded opinions regarding 
the jurisdictional features of the treaty leasing 
it. Though complete jurisdiction over Ameri- 
cans has consistently been exercised, it has been 
the custom for years to turn over Cuban na- 
tionals committing offenses on the base to the 
Cuban authorities, though there have been few 
such cases and they have been handled routinely. 
Of course, under the terms of the agreement 
fugitives from Cuban justice have to be sur- 
rendered to Cuba. However, in view of the 
broad terms of the grant of jurisdiction, of- 
fenses committed within leased territory would 
not be subject to Cuban jurisdiction unless and 
until the United States affirmatively acted to 
relinquish its jurisdiction, by releasing custody 
and complaint to the Cuban law enforcement 
authorities. No Cuban or United States Civil 
Courts exist on the base. United States citi- 
zens, however, are considered to be within the 
maritime and territorial jurisdiction of the 

United States under the provisions of 18 
United States Code 7. If not triable by court- 
martial under the Uniform Code of Military 
Justice, they could be returned to the nearest 
United States District Court for trial. In the 
absence of serious crimes jurisdiction may be 
asserted by administrative action under the 
20. In 1921 Secretary of State Hughes advised Panama that the 
United States had authority to grant exequaturs to foreign con- 
suls for the Zone. Hackworth, Digest of International Law, 
Vol. IV, p. 670. 
21. It should be noted, however, that the Supreme Court of Cuba 


held that the base area was “foreign territory” from the point 
of view of customs. In Re Guzman and Latamdle, Lauterpacht, 





Annual Digest of Public International Law Cases, 1933-34, Case 
No. 43 pp. 112-13, the Court said “the territory of that Naval 
Station is for all legal effects regarded as foreign.” 
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rules and regulations for the administration of 
the base. 

In considering the jurisdictional status of the 
Guantanamo Base and the Canal Zone the Judge 
Advocate General of the Navy has held 2? that 
under the complete jurisdiction grant the base 
is within the special maritime and territorial 
jurisdiction of the United States; that the 
Anti-slot Machine Act of 2 January 1951 there- 
fore prohibits possession and use of slot ma- 
chines within the special maritime and 
territorial jurisdiction and thus slot machines 
on the Guantanamo Base and in the Canal Zone 
are prohibited under 15 United States Code 
1175. 

THERE HAVE BEEN considerable court 
opinions and opinions in official declarations 
regarding the status of the Canal Zone. While 
admittedly the exclusive jurisdiction of the 
Canal Zone lease is more specifically stated, the 
purely jurisdictional aspects of the two bases 
are so similar that the opinions regarding the 
Canal Zone are of importance in any considera- 
tion of the position regarding the Guantanamo 
Base. 

In both territories the United States acts as 
the current governor with all rights except dis- 
position of the territory and with conditions as 
to the use of the territory. The United States 
cannot cede the territory to another nation. It 
has been held that the United States is not the 
owner in fee of the Canal Zone territory, and 
that it is not such territory “that the Constitu- 
tion would be legislative, and of its own force 
carry its rights, privileges and limitations into 
it.” 2° Canal Zone ports have been held to be 
foreign ports within the meaning of the United 
States Revenue statute.”+ 

Similar results would be expected in any 
judicial decision regarding Guantanamo. 

The Panamanian Courts have not been com- 
pletely consistent. They have held that a mar- 
riage between two Panamanians in the Canal 
Zone was “deemed to have taken place 
abroad”; 75 but that no extradition from the 
Canal Zone is required, a simple surrender of 
the person being sufficient.2 A Panamanian 
Court in 1925 held that the armed forces of the 
United States in the Zone were not subject to 


22. Unpublished opinions of the Judge Advocate General of the Navy. 

23. Canal Zone vs. Coulson. From Hudson Cases of International 
Law. 

24. Luckenbach Steamship Co. vs. U.S., supra. 

25. Lowe vs. Lee, Panama Supreme Court, 1934, Lauterpacht Annual 
Digest of Public International Law cases, 1933-4, Case No. 44, 
pp. 113-114. 





26. In Re Burril, Panama Supreme Court, 1931 “Annual Digest of 


Public International Law Cases” 1931-32, Case No. 53, pp. 111- 
112, The Court said “{the Canal Zone] does not form part of 
the territory of the United States of America.” 


Panamanian Law under the general principle 
excluding friendly forces in transit from local 
jurisdiction,?’ a principle of international law 
that custom and treaty provisions have now in 
effect limited to wartime operations. The 
Court in this case seems not to have considered 
its lack of jurisdiction under the treaty 
provisions. ; 

In 1914 the Attorney General of the United 
States, citing a long line of his predecessors’ 
opinions, held that the Canal Zone is territory 
under the control or jurisdiction of the United 
States.** 

The Comptroller General of the United States 
in an opinion to the Secretary of the Navy in 
1935 stated: 


Since the rights of the United States with respect 
to the Zone are all inclusive, and the territory. is 
subject to such laws as may be made applicable 
thereto by the Congress, it must be considered as 
included in the broad term “territories and posses- 
sions” of the United States as used in Section 2 of 
the Emergency Relief Appropriation Act of 1935.” 


When Panama in 1936 attempted to extend 
its jurisdiction to divorce actions in the Canal 
Zone the Department of State protested to 
Panama that this attempted extension of the 
jurisdiction of its Courts appeared to be con- 
trary to the provisions of the treaty. 

The United States has always maintained 
that it has, under the treaty, exclusive jurisdic- 
tion to exercise sovereign rights, power and 
authority in the Canal Zone. In the 1955 
treaty negotiations all requests by Panama 
which would have involved any concession as to 
the right to exercise exclusive jurisdiction and 
the rights of sovereignty were rejected. How- 
ever, the act of President Eisenhower in Sep- 
tember 1960 authorizing the flying of the 
Panamanian flag in the Canal Zone recognizes 
that Panama is the residual and titular sover- 
eign of the Zone. Its rights as a sovereign 
remain merely titular so long as the treaty con- 
tinues effective, since the exercise of all sover- 
eign rights are vested in the United States, 
which has exercised those rights and under the 
treaty grant governs the Zone. 

THE SITUATION IN Guantanamo is not 
quite so clear, both because of the possible indi- 
rect grant of the rights of sovereignty by the 
statement in the treaty that the “ultimate” 
sovereignty rests in Cuba, and because due to 





27. Republic of Panama vs. Schwartzfiger, Panama Supreme Court, 
1925, Lauterpacht Annual Digest of Public International Law 
Cases 27-28, Case 114 pp. 180-1. 

28. 30 Atty Gen’l 271. 

29. 15 Comp. Gen. 36. 

30. Hackworth, Digest of International Law, Vol. II, p. 172. 
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its solely military character, no civil adminis- 
tration or courts have ever been established at 
the Guantanamo Base. Neither of these factors 
affects the absolute right to exercise jurisdic- 
tion over the territory of the base, which is 
unequivocally given to the United States. 

Under the terms of both treaty grants the 
United States is entitled to treat the territory 
as subject to such laws and administration as it 
may make applicable to the respective terri- 
tories. Discussion of sovereignty is entirely 
academic as sovereignty without the right to 
control and exercise jurisdiction is at most a 
“titular” sovereignty. Likewise it is a futile 
exercise to debate whether the United States is 
“sovereign” in the leased territories, since it 
has complete jurisdiction and control. 

Recent developments in Cuba, which have 
placed in jeopardy the long friendship between 
Cuba and the United States, as well as the 
cordial relations and the “modus vivendi” ac- 
commodations which have successfully operated 
for 58 years, may require a more definite exer- 
cise of the complete jurisdiction and control 
over the base area. If such is the case, the 
system that has long operated in the Canal 
Zone, or that existing at Guam prior to the 
Organic Act for Guam, could be used as a guide 
in establishing the methods and procedures 
required for full exercise of jurisdiction at 
Guantanamo. Under the proper interpretation 
of the treaty provisions in accordance with well 
accepted tenets of international law the United 
States may establish the necessary civil admin- 
istration and Courts in the Guantanamo terri- 
tory, if conditions make such action necessary 
or desirable. 

The bases at Guantanamo and the Canal 
Zone are important factors in the defense of the 
U.S., and the Western Hemisphere. They have 
always been treated as such and the U.S. has 
been careful to administer the leased rights 
strictly in accordance with the treaties. Sym- 
pathetic consideration has been given to the re- 
quest for changes in the terms of the leases to 
meet changing conditions, and the independ- 
ence and sovereignty of the grantor nations has 
been acknowledged. There is no logic in claims 
that the exercise of treaty rights granted by a 
free nation for special purposes are a “vestige 
of colonialism.” Colonialism results from con- 
quest, not cession of rights for special purposes 
which constitute an advantage to the grantor as 
well as to the grantee. While insisting upon 
its full right of jurisdiction and control, the 
United States has never used either zone to the 
detriment of the grantor country. 
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PIRACY 
tional law of piracy.” 
It is not clear why the Chinese proposed 
amendment was withdrawn. It is not likely 
that the proposed change was thought to be 
unnecessary, since the Article as adopted does 
appear to be ambiguous, and the comments of 
the Netherlands Government * indicated a dis- 


(Continued from page 148) 


agreement with China on this very point of i 


interpretation. There is no doubt that the In- 
ternational Law Commission, in composing the 


draft which became the basis for the wording [ 
of the Article as adopted, intended to exclude | 


from its definition of piracy a change in com- 
mand taking place as a result of acts performed 
wholly within a single vessel.* 


The Greek proposal points up the anomaly | 


of a purported legal definition which incorpo- 


rates an undefined concept of illegality, and in- | 


dicates the difficulties felt by some delegates on 
the Committee with regard to this article. It 
may be regretted that no reason is given in the 
records for the rejection of this amendment or 
the failure of the International Law Commis- 
sion or the Conference on the Law of the Sea to 
come to grips with the full problem of defining 
elements of the international law crime of 
piracy. 

The rejection of the British proposal seems 
to indicate a clear departure of the Committee 
from codification of the international law of 
piracy. 
Piracy Jure Gentium”® involves a practice 
carefully designed to conform to customary in- 
ternational law. 


Article 15, as it now reads, was adopted by the j 


Conference in plenary session 54 to 9 with 4 
abstentions.** 


The acts involved in seizing the Portuguese 


vessel now being considered clearly did not come | 
within the formulation of the Convention on the 


High Seas. Although the words “such ship” in 
Article 15(1) (a) can be read to refer to the 


“private ship” of Article 15(1), the history of 7 
the wording of the Article, including the com- 7 
ments of the International Law Commission | 
drafters, the Netherlands and Chinese delega- » 


tions’ interpretations of the meaning of the 
phrase as it originally appeared, and the absence 


of any evidence whatever of any intent to change | 


(Continued on page 168) 





51. U.N. Doc. A/CONF.13/38 at p. 21; A/CONF.13/40 at p. 78. 

52. A/CONF.13/37 at p. 109. ¥ 

53. U.N. Doc. A/3159 at p. 28, comments (1) (VI) and (6) to Ar- i 
ticle 39. a 

54. Cf. “Re Piracy Jure Gentium’”’, cited Note 36, supra. 

55. Note 36, supra. 

56. U.N. Doc. A/CONF.13/38 at p. 21.. 
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WAR COLLEGE STUDY (Continued from page 142) 


by Vice Admiral Bernard L. Austin, USN, 
President of the Naval War College, and exe- 
cuted under the guidance of Captain F. E. 
Hayler, USN, Head of the Command and Staff 
Department, the curriculum contains a broad 
study called International Affairs. This broad 
study is divided into three components: Inter- 


A great measure of the success of the Naval 
War College International Law Studies is 
attributable to the outstanding work and efforts 
of a succession of eminent jurists who, from 
1885 to the present, have contributed their time 
and talents to these studies—such names as 
James Russell Soley, Freeman Snow, John 
Bassett Moore, George Grafton Wilson, Payson 














S. Wild, Jr., Manley O. Hudson, Hans Kelsen. 
These are now a part of the history of Interna- 
tional Law at the Naval War College. With 
each passing year, the list of eminent scholars 
grows as others contribute their talents to 
assist in furthering the education of the Naval 
Officer. 

Whether alone at sea or on a staff ashore, 
today’s Naval Officer must know far more than 
the “Rules of the Road.” As a practitioner of 
international law, he must fully understand the 
impact.of “Rule by Law” and he must be acutely 
aware of the interdependence of military strat- 
egy and international relations. 


national Law, International Organizations, and 
International Relations. International Rela- 
tions is considered to be the core of the overall 
study: International Law and International 
Organizations are considered as mutually over- 
lapping and mutually dependent areas. The 
role of the interdependent fields of Interna- 
tional Law and International Organizations 
is to provide the LEGAL and INSTITUTIONAL 
means for CONTROLLING and LIMITING aspects of 
inter-nation conduct. It is within this frame- 
work that students at the Naval War College 
now pursue the study of International Affairs. 





THE 1961 INTERNATIONAL LAW STUDY 






a me = . 


From left to right: FRONT ROW: Prof. F. A. Vali, Univ. of Massachusetts; Mr. J. H. Pender, Dept. of State; Prof. C. M. Franklin, Univ. of 
Southern California; VADM B. L. Austin, USN, President, Naval War College; Colonel G. I. A. D. Draper, Kings College, Univ. of London; 
Mr. Benjamin Forman, Dept. of Defense; Prof. Myres McDougal, Yale Univ.; Prof. W. T. Burke, Yale Univ. SECOND ROW: Prof. C. T. 
Oliver, Univ. of Pennsylvania; Prof. Edward McWhinney, Univ. of Toronto; Capt. F. E. Hayler, USN, Head, Command and Staff Department, 
Naval War College; Prof. R. A. Falk, Ohio State Univ.; Prof. M. H. Cardozo, Cornell Univ.; Prof. Oliver J. Lissitzyn, Columbia University. 
THIRD ROW: Prof. R. R. Baxter, Harvard Univ.; Prof. G. B. Baldwin, Univ. of Wisconsin; Prof. N. H. Alford, Chair of International Law, 
Naval War College (on leave from Univ. of Virginia); CDR P. J. Rush, USN, Director, International Law Study, Staff, Naval War College; 
Capt. W. A. Hearn, USN, Commanding Officer, U.S. Naval Justice School; Capt. Armand Whiteman, USN, Office of the Navy Judge Advocate 
General. FOURTH ROW LCdr Harold Hoag, USN, Office of the Navy Judge Advocate General; Lieut. George C. Garbesi, USMS, U.S. 
Merchant Marine Academy, Kings Point, N.Y.; Lt. Col. Hamilton DeSaussure, Office of the Air Force Judge Advocate General; Lt. Col. W. G. 
Barry, U.S. Army, Staff, The Judge Advocate General’s School; CDR C. E. Briggs, USN, Team Head, Staff, Naval War College. FIFTH ROW: 
CDR Bernard Amman, USN, Staff, Naval War College; CDR C. R. Davis, USN, Staff, Naval War College; Major R. B. Ellert, Office of the 
Army Judge Advocate General. Absent from photograph: Prof. L. B. Sohn, Harvard Univ.; Major H. D. Cunningham, Jr., U.S. Army, 


Staff, The Judge Advocate General’s School; and RADM W. C. Mott, USN, Judge Advocate General of the Navy, who delivered the opening 
address of the International Law Study. 
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PIRACY (Continued from page 166) 


this meaning in the subsequent discussions, 
clearly indicate that acts taking place entirely 
within a single vessel do not come within the 
agreed definition of piracy adopted by the Con- 
ference on the Law of the Sea. As has been 
seen above, however, this element is not critical 
in considering the facts of the Santa Maria 
episode. 

More important is that without clarification 
of the meaning of the word “illegal” in the first 
sentence of Article 15(1) it is impossible to 
determine whether an act of violence such as 
alleged here is sufficient to bring the circum- 
stances into the classification “piracy.” The 
word “illegal” may not have been intended to 
apply to an “act of depredation” in this Article. 
The interpretation on this point is unclear. 
No clue as to the meaning of the word “illegal” 
in this context is contained in the history of 
this Article’s wording. If it were assumed the 
word “illegal” meant “without the authority of 
any State”, Article 15(1), strictly construed, 
might still be felt to leave the classification of 
the facts of the Santa Maria episode in some 
doubt. 


Finally, the definition states as an essential 
element that the act of piracy must be committed 
“for private ends.” In the Santa Maria case, 
the political motivation is unquestioned. It 
may be doubted that the seeking for political 
power on a national scale, although possibly in- 
volving personal ambition, would be considered 
seeking “private” ends within the meaning of 
the Convention by the international community 
at large. e 

Thus, since the seizure of the Santa Maria f 
does not seem to involve facts necessary for a 
finding of “piracy” either at traditional inter- 
national law or under the most recent attempt to 
define “piracy” by Convention, it may be con- 
cluded that attaching that label to Dr. Galvao 
and his associates would legally not have been | 
justified. This does not imply that the United | 
States or any other country would have had to 
stand by helplessly, for, as has been seen, the 
scope for action within the bounds of interna- 
tional law was still ample to. deal with the sit- | 
uation both as regards cooperation with the 
recognized Government of Portugal and the pro- | 
tection of American interests on board the ship. 7 





MILITARY PERSONNEL DIVISION 


The Deputy and Assistant Judge Advocate General, 
Rear Admiral Robert D. Powers, Jr., USN, was pro- 
moted to that rank on 1 August 1961. He is the first 
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officer to be specially selected for flag rank to serve as | 
the Deputy Judge Advocate General. 





On 2 October 1961, Captain Anthony J. DeVico, USN, | 
assumed the office and position of Assistant Judge Ad- ff 
vocate General (Personnel, Reserve and Planning), 
relieving Captain Edward T. Kenny, USN. On the [| 
same date Captain Kenny relieved Captain DeVico as | 
Director of the Administrative Law Division. 





The following is a list of change of duty or station orders issued § 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between 1 September and ~ 
10 October 1961. é 


LTJG Michael E. Barber, USNR, from SNJ to ADCOM © 


PG School, Monterey. 
LCDR Dicran B. Barian, USNR (inter-service transfer 
from Marine Corps) to ComThree. 


LT Fred C. Canant, Jr., USNR, from home to COM- | 


NAVPHIL. é 
LTJG William A. Crane, USNR, from SNJ to NavSta, |) 
Keflavik. ‘ 
CAPT Peter V. Dabbieri, from JAGO to JAG, West © 
Coast. 
LT William L. Filson, USNR, from home to NAS, 
Moffett Field. 
CAPT Donald L. Garver, USN, from PRNC to EXOS- 
Navy Counsel of Personnel Boards. 
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SOVIET SATELLITE STATUS 
and 


INTERNATIONAL LAW 


Based on the Hungarian Experience 


By Professor FERENC A. VALI* 
THE UNIVERSITY OF MASSACHUSETTS 





Consistent with established policy, the views expressed in this article 
are the private views of the author and do not necessarily carry 
official sanction of any Department or Agency of the Government. 
The fact of publication by the JAG Journal does not imply endorse- 
ment of content but indicates merely that the subject treated is one 
which merits attention. 





ccna POLITICAL DEVEL- 
OPMENTS have brought forth a system of 
inter-state relations which it is well-nigh im- 


| possible to include within the known and ac- 


cepted framework of international law. These 
They may be con- 
sidered “legal” within a sphere of “law” not 
yet recognized or analyzed by lawyers; namely, 
a system of Communist “inter-Party” law. 
This system has created new forms of political 
dependence, the subordination of governments 
under a paramount power differing from the 
well-known patterns of direct or indirect co- 
lonial rule such as protectorates, vassal states, 
or other forms of inter-state relations familiar 
to international lawyers. - 
Under the Marxist-Leninist doctrine the 


) Communist Party, wherever it is able to assert 


its domination, runs the country, including its 
government, administration, judiciary, its au- 
tonomous organizations and even its social 
institutions. All formal constitutional organs 
such as national assemblies, ministries, courts 
of law and others are, ultimately, sham-institu- 
tions because they are entirely controlled and 


*Professor Ferenc Albert VAli is a long-time practitioner and teacher 
of international law. He holds the Doctor Juris degree from the 
University of Budapest Law School, and the Ph. D. degree from 
the University of London. He has been legal adviser to interna- 
tional corporations in matters of private international law. In the 
field of public international law, Dr. Vali has pleaded before mixed 
arbitral tribunals, and the Permanent Court of International Justice 
at The Hague. Among the universities at which Professor Vali 
has taught are the Cornell Law School and the University of 
Istanbul. Prior to his appointment as Professor of Government at 
the University of Massachusetts he was a member of the Center for 
International Affairs, Harvard University. He has authored numer- 
ous books and articles on international law subjects, and for the 
past two years has served as a consultant to the U.S. Naval War 
College International Law Study. 





directed by the Party. The highly centralized 
Party Headquarters (under the so-called Lenin- 
ist rule of “democratic centralism”) constitute 
the real and effective governing authority of a 
Communist country. Simultaneously, Commu- 
nist Parties, whether ruling or not, recognize 
the “leading role” or the leadership of the Com- 
munist Party of the Soviet Union. Under the 
recently emerged bipolarized system the Chinese 
Communist Party appears to claim a similar 
role over some Communist Parties in Asia and 
even in Europe—for example Albania. Never- 
theless, the Soviet leadership manages to main- 
tain its authority over Communist countries 
contiguous to Soviet territory in East Central 
Europe—such countries as Hungary, Rumania, 
Bulgaria and East Germany. In these countries 
essential matters such as foreign and military 
policy are ultimately decided by the group or 
the person who exercises controlling authority 
within the Soviet Communist Party. 

The indirect rule by way of the Communist 
Party hierarchy provides the characteristic hall- 
mark for Soviet domination in the East Central 
European satellite orbit, much more than the 
Warsaw treaty alliance or military forces of 
occupation in the area. Yugoslavia is also a 
Communist country. However it is not Soviet 
dominated because the Yugoslav Communist 
Party does not recognize, but in fact repudiates, 
Soviet Party supremacy. On the other hand, 
Gomulka’s Poland, though enjoying considerable 
internal autonomy, does recognize Soviet leader- 
ship, particularly in matters of defense and 
foreign affairs. 

Accordingly, we are eyewitnesses to a bizzare 
picture. On the international scene the East 
European satellite countries appear and pretend 
to act as independent states. They are members 
of the United Nations Organization, and their 
governments entertain diplomatic relations with 
other countries. But contrary to camouflaged 
appearances, these state-units are de facto 
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dominated by the Soviet leadership. As far as 
their population is concerned their satellite 
status is involuntary though the ruling Com- 
munist elites may (but not always do) willingly 
serve the Soviet leadership. In Berlin in 1953, 
and even more conspicuously in Hungary of 
1956, when the people managed to assert their 
will over that of the Communist elite, the armed 
forces of the Soviet Union were needed to re- 
store Soviet-Communist rule. 

Soviet satellitism may present the world with 
very special problems of international law. The 
relations of subordination between the para- 
mount Soviet state and its satellite states are 
not interstate relations in the true meaning of 
these words; they are instead inter-Party ties. 
They may, nevertheless produce changes and 
create situations which are of an international 
legal significance. Such changes and situations 
may present almost insoluble problems to in- 
ternational bodies seeking to find legal answers 
to their queries. The Hungarian Revolution of 
October-November 1956 was particularly origi- 
native of such questions which largely defied 
scrutiny under the existing principles and rules 
of international law. 


I 


During the night from October 23 to 24, 1956, 
shortly after the outbreak of the revolution in 
Budapest, Soviet troops intervened against the 
insurgents in the capital of Hungary. Military 
operations by a foreign power against internal 
revolutions may only be considered permissible 
when the intervention is explicitly requested by 
the territorial government. Thus, from the 
point of view of international law, it remained 
crucial to determine who had asked on behalf of 
Hungary for the initial Soviet action. 

During that fateful night the Central Com- 
mittee of the Party was in session. It was 
then that the Communist leadership of Hun- 
gary suddenly realized that it could no longer 
rely on its own armed forces. Imre Nagy, 
who had been previously expelled from the 
Party, found himself suddenly placed in the post 
of Prime Minister. It was the First Party 
Secretary Geré the man who, within the limits 
of Soviet control, wielded effective power, and 
who surprised the Central Committee with the 
announcement that Soviet forces had been re- 
quested to suppress the rebellion.’ 

On October 24, Gerd tried to induce Imre 
Nagy, the new Prime Minister, to sign an ante- 


1. For the story and analysis of the outbreak of the Revolution and 
circumstances of the first Soviet military intervention see F. A. 
VAli, Rift and Revolt in Hungary, Harvard University Press 
(1961), pp. 265-279. 
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dated document which was a diplomatic note 
asking for military help from the Soviet Union. 


















































le’: 
Nagy refused to sign.? In the United Nations a 
General Assembly Soviet Foreign Minister bee! 
Shepilov quoted a telegram on November 19, taki 
1956, which he had received from the Hungarian sile 
Prime Minister on October 24 requesting Soviet the 
military assistance. He refrained, however, and 
from mentioning which Prime Minister (if und 
any) had signed the telegram. Imre Nagy I 
denied throughout his having had anything to deti 
do with a request of this kind, and his subse- hac 
quent record fully substantiated this denial. Un 
Furthermore it is rightly queried: how could the 
Soviet tanks have arrived on October 24 at 2 ent 
A.M. in Budapest in compliance with a request con 
for assistance received in Moscow on the same on 
day.* The inconsistencies and doubts relative the 
to the pretended request for Soviet assistance dui 
had led the United Nations Special Committee qui 
on the Problem of Hungary to question whether Pr 
any formal invitation for help was extended act 
at all.s ) de 
The explanation of what really happened tra 
must rely on the peculiar inter-Party relation- f sul 
ship prevailing between the Hungarian Party | 
leadership and the Kremlin. This relationship : kn 
resembles one existing between a provincial or [tir 
colonial administration and the central or — un 
metropolitan government. Reports are fre- — cis 
quently and informally exchanged, and orders | af 
issued more often by telephone than in the [ te: 
written form. The revolt which exploded in f— er 
Budapest during the late hours of October 23, ve 
1956, must have been the subject of hurried 
telephonic exchanges between Geré, the Hun- — 
garian First Party Secretary, and a member | 
or representative of the Soviet Party Presidium. 
It was decided, as a result of these conversa- 
tions, to order Soviet troops, already stationed ff 
in Hungary, to suppress the rebellion. : 
Subsequently, on October 24, the necessity 
for international documentation arose, and |) 
Ger6 tried to persuade the new Prime Minister |) ) 
to sign a diplomatic note to this effect. But | ¢ 
Imre Nagy refused to become an “accessory | + 
after the fact.” Consequently, the cable was — h, 
sent to Moscow, without his genuine signature |) 4 
or with no signature at all, in the name of the fF D 
2. See Report of the United Nations’ Special Committee on the Prob- i gz 
lem of Hungary (New York, 1957), at p. 39. | d 
3. Loc. et. op. cit. i 
4. “The Committee has sought in vain for evidence that an invitation a hb 
was in fact extended. No such evidence, however, has ap- Ss 
peared. . . . Statements made by the Hungarian authorities and — 
by the Government of the USSR regarding the character of the | s 
request to Soviet forces to intervene lack precision, are somewhat Bg 
discordant, and not easily reconcilable with known facts regarding | _ 
the timing of troop movements.” Jbid., pp. 39-40. ; 5 
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“Council of Ministers of the Hungarian Peo- 
ple’s Republic.” Under the terms of the Hun- 
garian Communist Constitution it would have 
been incumbent on the Council of Ministers to 
take such a step, since this Constitution is 
silent as regards the First Party Secretary or 
the Central Committee of the Party, the person 
and a body which actually operate the regime 
under the effective control of the Kremlin. 

In view of this state of affairs how can one 
determine whether the government of Hungary 
had legally asked or not for Soviet assistance? 
Under the principles of international law only 
the “Hungarian government” would have been 
entitled to call Soviet forces for help. Was this 
condition fulfilled when Soviet troops intervened 


| on October 24, 1956, and fought battles with 
| the Hungarian people in the streets of Budapest 


OP Ee 


pes gsr 





: during the following five days? The need for 


quick decisions and the reluctance of the new 
Prime Minister to accept responsibility for an 
action of which he basically disapproved ren- 
dered impossible the camouflage of proceedings, 
transacted between Party functionaries, by the 
substitution of state organs. 

The first Soviet intervention as it is well 
known proved to be abortive, and for a short 
time the Hungarian Freedom Fighters tri- 
umphed. Accordingly, the United Nations’ Spe- 
cial Committee did not feel compelled to express 
a final view on whether the Soviet forces had in- 
tervened upon the request of the Hungarian gov- 
ernment. This Committee, nevertheless gave 
vent to its doubts in saying: 

The act of calling on the forces of a foreign State for 
the repression of internal disturbances is an act of so 
serious a character as to justify the expectation that 
no uncertainty should be allowed to exist regarding 
the actual presentation of such a request by a duly 
constituted government.* 


II 


An interesting feature of the Hungarian revo- 
lutionary events was the formal constitutional 
continuity preserved by subsequent cabinets be- 
tween October 24 and November 4, all of them 
headed by Prime Minister Imre Nagy, despite 
the substantive changes in their composition and 
policies. This evolution from a Communist re- 
gime into a multi-party democracy within ten 
days deserves a short legal analysis. It should 
be remembered that this transformation re- 
sulted in the coincident emancipation from a 
Soviet dominated puppet-government into a 
genuinely independent government that even ap- 





5. Loc. cit., p. 40. 
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pealed to the United Nations for help against 
the impending Soviet aggression. 

On October 28, under the impact of popular 
pressure expressed by the resistance of the in- 
surgents, and demands put forth by workers’ 
delegations, the government admitted members 
of former political parties. On October 30, the 
multi-party system was officially reintroduced 
thereby depriving the Communist Party of its 
monocratic rule. The latter continued to par- 
ticipate in the government but its membership 
and organizations had largely disintegrated and 
its authority was almost completely shattered. 

When, after October 30, a multi-party govern- 
ment consisting of four political parties came 
into power, the exercise of control by the Com- 
munist Party hierarchy in directing the affairs 
of Hungary was weakened if not removed. The 
USSR could only influence the emancipated 
Hungarian government by its military presence 
or by a second intervention. The Hungarian 
government, though headed by a Moscow 
trained Communist who now turned against his 
erstwhile teachers, could not now be subverted 
from the inside.* 

The constitutional continuity maintained 
during the revolutionary change, as well as the 
identity of the Head of government (the Presi- 
dential Council, the formal supreme state organ 
under the Communist constitution also remained 
unchanged) made any recognition of a “new” 
government unnecessary under international 
law. All the succeeding Nagy governments 
were duly sworn in by the Chairman of the 
Presidential Council and accordingly no new 
credentials were required by foreign diplomatic 

representations. In fact, all the foreign govern- 
ments maintaining diplomatic relations with 
the Hungarian government, including the Soviet 
Union, never ceased to extend their recogni- 
tion to the Nagy government in all of its trans- 
formations. In other words, the legitimate 
status of the Nagy government when over- 
thrown by the second Soviet military interven- 
tion on November 4 was questioned by no one— 
not even the Soviet Union—until after its over- 
throw by Soviet forces. Up to the last minute 
the USSR maintained official contact with the 
Nagy government which was supplanted by a 
puppet-government of the Soviet’s own choos- 
ing. 
II 


The story of the decisive second interven- 
tion by the Soviet Army in Hungary offers 


6. For the evolution in the internal governmental machinery during 
the revolutionary period, see F. A. VAli, op. cit., pp. 280-305. 
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another significant case of Soviet-Communist 
actions pretending to conceal by invocation of 
established tenets of international law the real 
state of affairs. A revolutionary change, not 
only in substance but also in form, occurred 
when Soviet forces installed the Kadar regime 
without being able to secure the resignation 
of the ousted Nagy government. The new 
Kadar government then hurried to declare that 
it had asked for Soviet military intervention. 

The chief problem for the managers of the 
coup was the concealment of a forceful elimina- 
tion of the existing legal government headed by 
Imre Nagy and its speedy replacement by a 
“government” of their selection; furthermore, 
the Soviet government had to arrange things 
in such a way as to impart the impression that 
the military action was requested by the gov- 
ernment of Hungary. 

The Soviet Communist leadership contacted 
the few dissatisfied leaders of the moribund 
Communist Party, a small group led by Janos 
Kadar, who at that time occupied the post of 
a Minister of State in the Nagy cabinet. Learn- 
ing the news of the forthcoming second Soviet 
military action they were ready to throw in 
their lot with the Soviets. The puppet-govern- 


ment was secretly formed on November 2 and 3, 
while the Soviet ambassador not only main- 
tained official relations with the Nagy govern- 


ment in Budapest, but Soviet-Hungarian 
negotiations were in progress on the total 
withdrawal of Soviet forces from Hungary. 

The new and powerful second intervention 
opened in the early hours of November 4. Prime 
Minister Nagy and most of the members of his 
cabinet were compelled to seek refuge in the 
Yugoslav embassy. After several days of fight- 
ing in Budapest and in the provinces all armed 
resistance was broken. Kadar’s puppet-regime 
was thereafter installed in Budapest. This re- 
gime now claimed, ex post facto, to have re- 
quested this intervention—a military action that 
secured its establishment and its continued ex- 
istence up to the present.’ 

Thus the second intervention overthrew the 
recognized government of Hungary, a member 
of the United Nations. The United Nations’ 
Special Committee came to the following con- 
clusions with regard to the second Soviet mili- 
tary agression: 

It is . . . incontrovertible that the Nagy Government 

was overthrown by force. Its successor assumed 

power as a result of military aid by a foreign State. 

The Nagy Government neither resigned nor trans- 





7. “The consent of a state t be deducted from the request of a 
puppet-government acting in its name but set up by foreign 
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ferred its powers to the Kadar Government. Note- 
worthy is the acceptance by the Kadar Government, 
after initial declarations to the contrary, of the con- 
tinued presence of Soviet forces in Hungary.® 


The Kadar regime, installed and protected by 
Soviet troops, was eager to pose and act as if it 
were an independent government. It resisted 
all attempts made by the United Nations Special 
Committee, by Prince Wan of Thailand on be- 
half of the United Nations, and by Sir Leslie 
Munro, charged by the General Assembly to re- 
port on Hungary, to come to Budapest and in- 
vestigate the situation on the spot. The Kadar 
regime, in unison with the Soviet government, 
denied the violations committed against princi- 
ples of international law and against the Char- 
ter of the United Nations and maintained that 
any concern about the Hungarian developments 
was an intrusion into the domestic affairs of 
that country. The overt military intervention 
was justified by reference to an invitation by the 
Soviet-installed puppet-régime, and the proceed- 
ings before the United Nations were repudiated 
as illegal interventions into questions exclu- 
sively within the domestic jurisdiction of 
Hungary. 

The Hungarian experience of 1956 has demon- 
strated to the world the working of a new kind 
of “colonialism”, a type of indirect rule based 
on a recognized paramountcy of the Soviet 
Party leadership over other Communist Parties, 
and particularly over those exercising mono- 
cratic rule in the East Central European 
countries. This inter-Party relationship ob- 
scures the official international relations ex- 
isting between the individual satellite countries 
and the Soviet Union whenever there is a crisis. 

As soon as the subordination of one Party 
to the Soviet Party leadership is ended, the 
country concerned (like Yugoslavia in 1948 or 
Hungary during 4—5 days in 1956) attains 
genuine independence, as against the lesser 
pseudo-independence prevailing earlier. As 
long as the real nature of international Com- 
munism and its method of Party-to-Party sub- 
ordination is not recognized by international 
lawyers as detracting from the sovereignty and 
independence of countries under Soviet control, 
the international community will live under a 
fictive and delusive system which attributes 
independent statehood to countries which de 
facto do not enjoy such a status. 

intervention.” Quincy Wright, “Intervention, 1956,’ American 

Journal of International Law. 1957, p. 257. See also Ferene A. 

Vali, “The Hungarian Revolution and International Law,” The 


Fletcher Review, Summer 1959, Vol. 2, No. 1, pp. 9-25. 
8. U.N. Report, p. 59. 
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